PRELIMINARY STATEMENT

AppellantsPetitionersP | ai nt i ffs (hereinafter 0nFf
respectfullysubmit this briein support of theiappeal the January 11, 2008
Decision and Order by Justice Madden in the Court below (Ret4a().
which dismissedthAp pel | ant s 0 gipgedrious apmavalsc hal | en
granted to the Atlantic Yards Arena and Redevelopment Project (the
AProject o) i nitioB challengddyamong oth€rlithengspaetibns
by respondent/rban Development Corporation d/b/a Empirat&t
Devel opment Corp. (AESDCaOaespondent appr ovi
Public Authorities Control Board (APA(
and undertaking the project.

The Projectepresents the largest singleveloper project in New
York City history. While the Project wagriginated and has been promoted
as a concept by Forres@ )Ciathyd RaStDCer C
worked with FCRC on the Projedior many years, the actual period of
public review was highly truncated and the ESDC paid onfgdipice to
the numerous comments and complaints regarding the project, particularly
the fundamental question of designatingttiveving southern portion of the

Projectareaas blighted. Thi®roject was rushed to approval to meet the



waning days of the Pd&teadministration and Appellants seek judicial
review to provide the objective consideration of their complaints instead of
the arbitrary and capricious determinations made by ESDC and other
agencies.
Whil e Appell antsodé peti tfiaction,akadbnt ai ne
which had merits, for the purposes of this appeal only limited issues are
being pursued, however, those go to the heart of the deficiencies in the
project. Appellants contend th@ PACB violated tle New York State
Environmental QualtiRevi ew Act (ASEQRAO) , New Yo
Conservat i on -0lalvetsegbEfalingt) make 8
environmental findings when it approved the Project; (ii) ESiatated
SEQRA by refusingo address the known impacts régtto the risk of
terrorism in the environment al I mpact
the EIS was fatally flawed because ESDCaetlbn incorrect construction
completion dates for the Project; (EpDC violated SEQRA by failing to
reasonablygonsider that the privately owned portions were already
developing without the Project, and thereby failing to reasonably consider
Project alternatives; (\BSDC violated the New York State Urban

Devel opment Corporation Act dL&aWwWDCAOQ) ,



8§ 6251 et seq, by improperly designating tbe thriving,privately owned
blocks in the rapidly gentrifying Prospect Heightsghborhood as part of a
A | ausedmprovement prejc t 0 (vi) a B 8 Didabed theUDCA by
improperly designating a privately operated, pssional sports arena as a
Acivic projecto.

QUESTIONS PRESENTED
1. Was PACB required to make its own findings under SEQRA prior to
approvingthe funding of the Project?
Answer: Yes. TheCourtbel ow erroneously deter min
approval of the Projeatas ministerial rather than discretionary, and,
therefore, incorrectly held that PACB was not required to make its own
environmental findingslid not directly answer this questiomn fact, PACB
has substantial discretion in determining whether to agpageroject, and
therefore was required to make its own environmental findings under
SEQRA.
2.  Given the significant risk that the Project might be the target of a
terrorist attack, and the substantial information already obtained by the

developer with respédo the analysis and mitigation of the impacts of



terrorism, did SEQRA require ESDC to address the environmental impacts
associated with the risk of terrorism in the EIS for the Project?

Answer.  Yes. TheCourt belowrecognized the public significance of
potential terrorist attack®ut incorrectly held tha&8EQRA did not require
ESDCto consider environmental impacts associated with potential terrorist
attackson the Projecin the EIS.

3. Did ESDC violate SEQRA by using 2016 as the Project completion
year aspite clear evidence that the Project would not be completed until at
least five to ten years later?

Answer : Yes. The Court bel ow errone:q
project completion date in the EIS was reasonable even though principals of
FCRC hadstated that the project completion would likely take at least an
additional 10 years.

4. Given the significant, private redevelopment of the privateiyed

blocks within the Projecireaalready, did ESDC reasonably consider and
reject alternatives to thadject on the ground that significant new

residential development on those blocks was unlikely?



Answer:  No. The Court below failed to answer this question, because it

Il ncorrectly applied a an eminent domai
whether ESDC reasmably considered Project alternatives under SEQRA.

5. Did ESDCirrationally and arbitrarily designatee Project as a land

use improvement project under the UDTA

Answer: Yes. ESDC unreasonably appended a thriving, privately owned
residential neighborhoad the decrepit rail yards owned by the
Metropolitan Transit Authority (AMTAO)
as Ablightedo for purposes of the UDC/
determined that permitted ESDC to designate the entire area asusdéand

Improvement project.

6. Did ESDC properly designate tpertion of the Project consisting of

the privately operated, professionatketball arena to be known as the

ABar cl ays (eonrtteiro nAroefnatohe Project as a
the UDCA?

Answer:  No. The Courtbelow erred in determinintpat the Barclays

CenterAr ena qualified as a fACivic Project

designed and intended fibrefir e cr e at i @frpayingto vpatchrap o0 s e



professional, foprofit sports franchise ven thouglthe Court foundhat
thenonpr of essi onal Aci vi cdemngtmeiss of t he
STATEMENT OF FACTS

This Project the multragency approvals of whidbrm the basis for
this appealis the largest singldeveloper poject in New YorkCity history.
(R. 15a)Despite this designatiothe public has beemasgiven very little
opportunity to review the Project proposal, let alone time to informatively
and intelligentlycomment on the Project he history of the Project
includes: gre-determinedpublic bidding procesgjovernmental acquisition
of homes and businesses with boundaries drawn not basedmupbyective
study todetermine dlighted area, but rather dravprecisely to meet the
desiresf a private developdforest City Ratherand a State Environmental
Qual ity RevileonrofesstwhichiuBi&l@ Blind eye to the
thoughts and awerns of the public contrary to thequirements of SEQRA
and the UDCA.

As currently proposed, the Project includes a professional basketball
arena intended to house the New Jersey Nets, which will be known as the
Barclays CenteArenapursuant to a reported $400 million namimghts

agreement betwedfCRCand Barclays Bank, and 16 higise buildings



ranging from 184 feet to 620 feethe Prgect is expected to include up to
6,430 residential apartments, 180 hotel rooms, 583,000 square feet of retalil
and commercial space, and 3,670 parking spaées8a; R 259

A. TheProjectAreaand ESDC6s ABlighto Desig

The Project site coveapproximately 22 acres in the Prospect Heights
neighborhood of Brooklyn, and includes the Vanderbilt Yards-acr&
parcel owned by MTA and used as d yarrd for the Long Island Raildad
(R. 88a) The Project would require construction of a platfawer the rail
yard on which part of the Project would be built, and relocation of some of
the rail yard functions.

Oftheeight Gy bl ocks that comprise the P
five are withint he At |l antic Ter mi nal Ur ban Ren
which was created by New York City in 1968 in order to facilitate
redevelopment of what was determined to be a blighted area. A variety of
redevelopment projects have been undertakiénn ATURA since 1968,
and thevVanderbilt Yards are the primary piort of ATURA that remains
un-redeveloped.

The other threblocks that make up the Projeseai designated



Blocks 1127, 1128 and 1129and comprising just under 40 percent of the

Project footprint are not included within ATURA, and have never been

designated bghted by any governmental entityrhese thregorivately

owned,contiguousblocks(referred to herein as the NénT URA Bl oc ks 0)

are located on the south side of Pacific Street, directly across the street from

the Vanderbilt Yardsand are panf a rapidly redeveloping area of Prospect

Heightscharacterized by private conversions of former warehouse and

factory buildings into residential apartments, and rapidly increasing property

values. (R. 550&53a) FCRC has purchased portions of thesekdpand

ESDC intends to take the remaining privately owned portions under the

St atedbs power of eminent domai n.
Although since 1968 there have been 10 revisions to the original plan

for redevel opment of ATURA, including

boundariego include an adjacent area that was deemed blighted, the City

has never proposed including Blocks 1127, 1128, and 1129 in ATWRA

otherwise designated tiNon-ATURA Blocks as blighted The most recent

amendment to the ATURA plan was in 2004, after ttegefet was proposed.

The Projectdéds developer, FCRC, 1iden

1 Block 1128 is only partially incided in the Project aredR. 46a)



the Project area before tReoject was puixly announced (R. 584axnd
ESDC did not state that the Project
ATURA Blocks until after itentered into the February 2005 Memorandum
ofUnder st andi n dgCRCand &ty Although the MOU
established the parameters of the Projedidinot statdhnow the Project
might be authorized under the UDGA.

ESDC ultimatelysupported its designation of the NATURA

Bl ocks as blighted with a ABlight

environment al consul tant, AKRF, | nc.

W ¢

St

(

the Gener al Project Pl gRn2lefisegdP Po) dat e

Duringt he public comment period foll owi

Draft Environment al | mpact Statement

received kindreds of pages abmments from residents of Prospect Heights
and other members of the public questioning the cararis of the Blight
Study with regard to the NeATURA Blocks. (See, e.gR. 1403543,

1417881, 1418587, 1549497, 1550206) ESDCdismissed those

n.

(

2 The Petition herein alleges at AZ144 that

and did not indicate that the purpose of the Project was to alleviate blighted or

substandard conditions. ESDC answered that allegationao | | ows : ADeni ed.

stated that, i f ESDC were to proceed with
and take such others [ si c]UD@Actéiasn snaaynd epr
necessary or convenient to establish the Projectesomr mor e OprUbCect s
Act. ( R). . 1739a

t h
oce
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comments by asserting that thight Study was attached to the General
Project Plan and, therefore, wasr ot a par(R.20280) t he EI S. 0

B. The Genesis of the Project

The Project was conceived and initiated by BCR t he Pr oj ect 6s
private developer, who proposed to City and State officials the construction
of a professional sports venue and mixse deviepment that would be
built partly within the remaining unedeveloped portion of ATURA. As
proposed by FCR, the Project would rely on public subsidies and the use of
eminent domain to acquire property for the Project. Eventually, the Project
was broughunder the auspices of ESDC, with the intent that ESDC would
exercise its statutory power to override the New York City Zoning
Resolution and land use approval process, thus allowing the construction of
a Project that greatly exceeds the size that walhldravise be allowed under
New York City laws.

Other than a shotived effort in the 1970s, there had never been any
initiative by the City, State or MTA to redevelop tYianderbiltYards.

Although there has been a general desire to return a major league
franchise to Brooklyn ever since the departure of the former Brooklyn

Dodgers baseball team in 1957, most of the planning efforts for a sports

1C



facility have focused on the Coney Island section of Brooklyn. The City
commissioned a preliminary stuity1974 which considered a variety of
locations in Brooklyn, including Coney Island and Prospect Heights, but did
not draw any conclusion as to the preferred site. A more detailed study
conducted in 1984 concluded that Coney Island was the preferréor site
major sports venue in Brooklyn. Finally, in 1994 a detailed development
study was prepared devoted solely to a proposal to build a sports venue in
Coney Island. Despite the existence of these studies concluding Coney
Island to be the preferred site a major sports facility, Prospect Heights
was chosen as the preferred venue byapeideveloper FOR
The Project was formally announced in December 2003, with great
fanfare at a press conference attended by New York City Mayor Michael
Bloomberg androoklyn Borough President Marty Markowitz. The
essence of the proposed Project wasthatG&CR pr i nci pal , Br uce
would buy the New Jersey Nets basketball team and move it to Brooklyn, in
conjunction with Statedsheamssivest ance t|
mixed-use development which Mr. Ratner envisioned, unhindered by the
need to comply with New Y&rCity zoning and land use law#t the time

of the Project announcement, there was no claim made that the Project was

11



allegedly to cure blight inBspect Heights, even though part of the Project
was located in ATURA.

C. The Public Review Process

A little over a year later, in February 2005, the City, ESDCRDRC
entered intdhe MOU, whichestablisledthe terms and parameters of the
project.(R. 20296 et seq). Concurreny with that MQJ, FCRC and MTA
entered into a written agreement for FC&@ain the right to develop over
MTAOGs Vande(RI20303 Yar ds.

It appears that sometime in the spring of 2005, MTA recognized that
it could not awfully dispose of the publicly owned Vanderbilt Yards to

FCRCwithout some form of a public bidding process. Therefore, in May

2005, MTA i ssued a Request for Propos:

response requirements to assess the interest in builgiatf@m over and
developing the Vanderbilt Yards. AlthougiCRChad been developing its
Project proposal for nearly two years, the RFP permitted other interested

applicants only 45 days to develop and submit their proposals.

Despite the difficulty ofcom| yi ng wi th MTAGs RFP

another private developer, Extell

proposal. Unlike FCR, Extell proposectonstruction of a mixethcome

12
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housing developmetimited to the Vanderbilt Yards, would not have
required theacquisition of private homes and businesbesugh eminent
domain, and would have complied withtyCiand use proceduresn
addition,Extell offered MTA $100 million more thaRCRChad offeed for
the right to develop th€anderbilt Yardsarea Ne ver t hel ess, MTAOG S
of Directors rejected Extell 6s bid anct
continue to negotiate exclusively wiBCRCto develop the Project=CRC
eventually increased its bid by $50 million, amdSeptember 14, 2005, the
MT A @asard of Directors aduied a resolution acceptingFGR bi d f or t
Yards.
Two days later, on September 16, 2005, ESDC designated itself as the
lead agency for the Project under SEQRA, issuidmbaitive declaratiom
under SEQRAor the Project, and comenced the scoping process required
under SEQRA for the environmental review. ESDC commenced the
SEQRA environmental review process about 21 months after the Project
was formally announced, and about six months after the ESDC and the City
had signed th&OU with FCRC. Although the comment period for the

draft scoping document under SEQRA ended on October 28, 2005, ESDC

did not release the final scoping document until the end of March, 2006.

13



On July 24, 2006, ESDC releasbé DEIS and GPRyhich together
comprised morethan0 0 pages. The release i ncl
the requisite public hearing to be held on August 23, 2006, which was the
earliest date after the release of the DEIS that ESDC could schedule the
hearing pursuant to SEQRA, and tBEEBDC would accept written comments
from the public until September 23, 2006, arhiwvas the minimurB0-day
period permitted under the URfor ESDC to accept written comments
after a public hearingThe public hearing was chaotic, and hundreds of
people wee denied entrance to the hearing due to overcrowding. Although
the hearing continued three hours past its scheduled ending time, many
persons were denied the opportunity to spdaBDC also scheduled two
Acommunity forumso on $823006ammbhevere 1 2 an (
identical in form, substance and location to the public heabuigleclined
reqguests from the community that 1t re
were public hearings(R. 17643

Despite the brevity of the written comment sugsion periodESDC
and AKRFqui ckly compl eted ESDCO6s final en
(AFElI S0), which ESDC6s Board of Direct

2006. Shortly thereafter, ESDC and/or AKRF staff realized that in their

14



haste to complete the Fkthey had omitted many of the written comments
received from members of the public, all of which ESDC were required to
address in the FEIS. A revised FEIS was hurriedly completed over the
Thanksgiving weekend and accepted by the ESDC Board on November 27
20061 the Monday following Thanksgiving.

D. The Final Decision

SEQRA requiredeSDC to wait a minimum of ten days following its
release of the revised FEIS before it casklie itsdecision on the project
in order to allowthe public to provide comemts on the FEIS. On
December 8, 2006, AKRF provided ESDC with agagje written
memorandum addressing the written comments received on the FEIS,
including comments from several of tAppellantsherein. With virtually
no discussion and without considegithe substantive comments and
objections, ESDCO6s Board apgrPoaved its
December 8, 2006.

On December 13, 2006, MTAOGs Board o
Asummaryo of the SEQRA findings for tl
2006, theNew Yor k Public Authorities Contr

the Projectadmittedly without complying with SEQRAyereby barely

15



completing the public and governmental review processes for the Project
beforethe endoftheBov er nor Ge or greof offieef aki 6 's

E. Process to Date

On April 5, 2007 Appellantscommenced thigrticle 78 proceeding
and action for declaratory judgmeht; Order to Show Cause seeking a
temporary and preliminary injunctianf  F Cder@odtisn and
construction of thenpject pendingletermination of the Petition. By
Decision and Order dated April 20, 2007 Court below denied the
temporary restraining order

On May3, 2007, the Court below heard osajument on thenotion
for a preliminary injunctiorand the mets of the petition.By Decision and
Order dated January 11, 2008, the Court below denied the petition in its
entirety. (R. 13aet seq).

LEGAL ARGUMENT

POINT I: SEQRA REQUIRED PACB TO MAKE ITS OWN
WRITTEN ENVIRONMENTAL FINDINGS FOR THE
PROJECT

Appellans submit that the Court below erred in finding that the Public

3 The estimated costs for tBarclays Center Arena haugcreased by nearly 50

percent In December of 2006 when the Project was approved, the estimated cost was
$637.2 million and in March of 200&e estimatdcost had increased to $950 million.

16
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Authorities Control Board (PACB) did not violate the procedural

requirements of SEQRA by failing to make written environmental findings

when it approved the Project. SEQRA requires every atpacy that

approve anfiactioro thathas been the subject of BIS to consider the

environmental impacts of the action and to make its own written

environmental findingsECL §8-0109(8) This requirement includes

PACBOs approval of the Project at |1 ssi
SEQRA defines the term fAactionodo bro

of a ministerial nature, 1in88olving no

105(5)(ii). Thus, every agency with discretion to approve an action subject

to SEQRA has an independent obligation to analyze the areas of

environmental concernSeeGolten Marine Co., Inc., v. New York State

D e p 6 nviranment&l Conservatigdi93 A.D.2d 742743( 2d Dep 6t

1993) This obligation furthers the basic purpose of SEQRA, which is to

incorporate environmental considerations into the decision making process

and e n sall agenciestc@aduct their affainsth an awareness that

t hey are stewar dECLE&B01@3B)e6 NEGRREBr onment .

617.1(c)(emphasis added

The Court below held that PACB is not reqdite make its own

17



environment al findings when it approve
exception for ministerial acts involving no exercise of discretion. (R. 27a

30a) Il n so doing, the Court read PACI
Public Authoriteslaw ( APALO), too narrowly, and
t hat PACBOs discretion fAiis confined t
impact of proposed delicurring projects, which bear no relationship to the
environmental concerns that may be raised iE&anS . 0 (R. 30a) T
error because, as discussed bel ow, the
to financial criteria, and PACB in fact exercises substantial discretionary

authority encompassing many of the same environmental impacts

encompassed usd SEQRA.

A. PACB I s an Al nRequiredtodlakbgencyo
Environmental Findings Under SEQRA

Under SEQRA Ano involved agency may ma
undertake, fund, approve or disapprove an action that has been the subject of
afinalEIS..l] unl ess] the agency has made a
N.Y.C.R.R. 8§ 617.1(t). Any agencythat has jurisdiction to make a
discretionary decision to fund, approve, or undertake ammcts an
Ai nvol ved agenSgedNYQRIR 861BIWORA.

As a threshol d i SsSue, PACB i s an f

18



def iagensp @ yn st ate or | ocal agency, 0
state departnme, agency, board, public benefit corporation, public authority
or commi s si-0165(1pand (®The AAiBubl ic Authori:t
Boardo i s, by def i ni he state, andathefefore,ar d o
plainly falls under SE®R&Gard, Rukew& ni t i o
Weinberg, Environmental Impact Review in New York 82.02, &72
(2007)( With very few exceptions, all state and local agencies are subject to
SEQRA 0)

Further, the SEQRA regulatiodse f i ne Ai nvoleved agenc
At hat has jurisdiction by | aw to fund,
action. o 6 NNeQNBVRYork Bublic Aughorisies Law

provi des t Ishalthave thepowahdCiBshali ke its dutyto

receive applications for approval of the financing and construction of any

project proposed by ES D C] . &b1(1)(P)@nhphasis supplied)Thus,

PACBpl ai nly i s an AHAiISEQRAl ved agencyo unc
SEQRA mandates that an involved agency make explicit written

environmental findings when it approves an action subject to an EIS.

Specifically, he findings statement must

(1) consider the relevant environmental impacts, facts and

19



conclusions didosed in the final EIS;

(2) weigh and balance relevant environmental impacts
with social, economic and other considerations;

(3) provide a rationale for the agency's decision;

(4) certify that the requirements of [SEQRA] have been
met; and

(5) certify thatconsistent with social, economic and other
essential considerations from among the reasonable
alternatives available, the action is one that avoids or
minimizes adverse environmental impacts to the
maximum extent practicable, and that adverse
environmenthimpacts will be avoided or minimized to
the maximum extent practicable by incorporating as
conditions to the decision those mitigative measures that
were identified as practicable.

6 N.Y.C.R.R. § 617.11d). SeeECL §80109(8)

PACB issued its resolution dated December 20, 2006 approving the
Project, without making any environmental findings. (R. 1606614a)
The only referencen the resolutioio SEQRAor environmatal findings
generally wasn acknowledgment that ESDC accepted a FEIS and an
Amended FEIS for the Project.

B. The Court Below Misconstrued theScopeo f P ACBO s
Discretionary Authority

As noted above, SEQRA generally requires any agency with

discretionay authority over an action already subject to an EIS to make its

20



own environmental findings, but exempts those actions deemed ministerial

and nondiscretionary. SeeECL § 8-105(5)(ii). Aln determining
agencydecison falls within SEQRAGS purview
whether the information contained in an EIS may form the basis for a

deci si on whether or not t dncapordtedr t ak e
Village of Atlantic Beach v. Gavala®81 N.Y.2d 322,325 (1993) The Court

bel ow interpreted Makdpd@authoritgtboanarmowlyyo r y d e ¢
and thereby erroneously concluded tha
financial criteria. In fact, PACB generally considers a broad range of non

financial factors in its decisiemaking function and its decisions are highly
discretionary.

PACB has the AdAduty to receive app
financing and construction f any project pRAbBosed Db
51(1). In reviewing an application, PAZ may requi re fAsuch I
it deems nec e(@sRACB dses that hfdrimatidn tobniake its
determination, but is not mandated to reach any predetermined or formulaic
conclusion:

The board may approve applications &n upon its
determination that, with relation to any proposed project,

there are commitments of funds sufficient to finance the
acquisition and construction of such project.

21



PAL 8§ 51(3) (emphasis added).

-2

The operative word inthe foreg n g i isn oitmafiysohal | 6 or
While PACB may only approve if its members are confident of the financial
assurances, even if the financial assurances are evident, that does not
mandate PACBOs a pighichisaly approvaltofthre pr oj e ct
project requires the unanimous vote of the three voting members of the
Boar d. Had the Legislature deemed t he
l i mited strictly to financial assur an:{
to approve a project to a specified gktinancial criteria. But, the
Legislature vested discretion in PACBideed ESDC itself recognizeuh
the FEISthat the approval of the project by PACB was a discretionary
approval by includingPACB approval among the discretionary approvals
the Project was required to obtaifR 762763)

The PACB itself has demonstrated that it exercises broad discretion
and considers environmental impacts in deciding whether or not to approve
large-scale projectsFor example, o June 5, 2005, the PACB refused t
approve the construction of a football stadium for the New York Jets on the
West Side of Manhattan. Assembly Speaker Sheldon Silver, who directed

his representative on the PACB to deny project apprexalained the

22



reason for his rejection of that peot, in part, as follows:

Developing the West Side and ignoring Lower
Manhattan: this is what the PACB vote is really about. . .

The question is not whether New York City should
host the Olympics. The question is not whether New
York City should hosaé Super Bowl or eight Jet home
games every season. The question, is, what do we
address first, our moral obligations or our ambitions?
Considering our constitutional obligation to provide each
and every child with a sound, basic education, our moral
obligation to rebuild and revitalize Lower Manhattan,
and our public obligation to provide a safe, affordable
and efficient mass transit system, | cannot in good
conscience cast my vote in support of the proposal before
us today.

(R. 22861 22862)

Mr . Sidéci@enrplainly was not confined to financial criteria; to
the contrary, he based his decision on much of the same types of
environmental concerns normally address in anZl$.simply is not true

that, as erroneously stated in the decision appealedh her ei n, nPA

4 Under S&BRWA| rédnmentd means the phys
will be affected by a proposed action, including land, air, water, mineral,

flora, fauna, noise, resources of agricultural, archeolodicstbric or

aesthetic significance, existing patterns of population concentration,

distribution or growth, and existing community or neighborhood character.

ECL 880105(6) See als® NYCRR 8617.2(f addi ng Ahuman hea
the list)

23



authority in approving a proposed project is limited to financial
considerations. 0 (R. 30a)

Where an agency has discretion to approve or deny an action even
after the action meets a set of mandatory criteria, the action generally is
subject to SEQRA. For example (Bavalas supra the Court of Appeals
found that the issuance of a building permit was not subject to SEQRA,
because the responsible agency hadlisoretion to deny a permit if the
necessary regulatory standards were réete81 N.Y.2d at 323. In contrast,
in Pius v. Bletsch70 N.Y.2d 920922 (1987)the Court of Appeals found
that the issuance of a building permit was sufficiently discretionary to be
deemed an unexeanpRpEQRA, batauseithe ssuing offiarnd
had fAspecifically delegated site plan
to make certain cadgy-case judgments on site plan design and construction
mat eri alldat922.sue s o .

As Mr. Silver has demonstrated PACB&6s di scretion t
reject a proposed project exceeds the authority granted to the official who
issued building permits iBletsch and includes the authority to deny a
proposed project even if it meets the requisite financial criteria, euthi&

agency in Gavalas PACBOS aut hority I S pl ai
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SEQRA, and, t herefore, PACB, as an Nni
make its own written environmental findings when it approved the Project.

C. PACBOs Failure t olRhdhgeReguresi r on me
Annulment of Its Approval of the Project

New York Courts requirstrict compliance witlthe procedural
review mandates of the SEQRA statute and regulatiSesNew York City
Coalition to End Lead Poisoning, In@. Vallone 100 N.Y.2d 337, 348
(2003) | n d eSEQRA niandates literal compliance with its procedural
requirements and substantial compliance is insufficient to discharge the
responsibility of the agency under the.adEast End Prop. Co. # 1, LLC v.
Kessel 46 A.D.3d817, 820 (2d Dep't 2007)

This is because

[s]trict compliance with SEQRA. . insurgs] that
agencies will err on the side of meticulous care in their
environmental review. Anything less than strict
compliance . . offers an incentive to cut corners and
then cure defects only after protracted litigation, all at the
ultimate expense ohé environment.

King v. Saratoga County Bd. of Supervis@38 N.Y.2d 341, 348 (1996)

Strict compliance with SEQRA is particularly crucial in connection

with this Projeci the largest singleeveloper project in the history biew

York City, in which ESDC has exercised its power to override local land use
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laws SeeUDCA 8143). One of the few checks on E¢
(and controversiqlexercise of power in favor of a particular developer is the
statutory obligation oPACB toconduct its own independergviewof the
Project PACBO s tfoaidlourseo vi ol ated SEQRAGS m:
agencies ndertake an independent analysis of the impadisegdrgects in
which they are involved, and compel s
Project herein.See, e.g., Glen Heddlenwood Landing Civic @uncil, Inc.,
v.TownofOysterBay 88 A. D. 2d 484 t(h2xed tDevnsd tb 01ad ¢
failure to make the necessary Oexplici
pr operty;NashMetdlwvare €d., u. Council of the City of New
York 14 Misc.3d 1211 (S. Ct. N.Y. Co. 2006) C o u nzoning) résslutions
rendered ineffective because of failure to make environmental findings
under SEQRA)

While the PACB has consistently ignored its SEQRA obligations, that
does not condone continued flouting of the law. If the Legislature wanted to
exempt the PACB from SEQRA, it could have, butsshaot to. It is not for

the courts to create an exemption where none exists.
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POINT Il : ESDC VIOLATED SEQRA BY FAILING TO
DISCLOSE THE  SIGNIFICANT, KNOWN
ENVIRONMENTAL IMPACTS ASSOCIATED
WITH THE RISK OF TERRORISM

The Court below recognized the publicrafgcance of the terrorism
concerns raised by Petitioners, but nevertheless declined to find that SEQRA
required ESDC to consider the environmental impacts of a potential terrorist
attack in the EIS, citing to the lack of precedent and the absence of an
explicit reference to terrorism in the SEQRA regulations. ( R. 43)
Appellants assert that the court below interpreted SEQRA too narrowly,
because the SEQRA statute and regulations define the range of
environmental impacts to be addressed in an environhrentaw broadly
enough to include the known impacts and mitigation measures relating to
security concerns, including foreseeable terrorism.

It does not appear that any court has addressed the terrorism issue in
circumstances analogous to this caseleVRmt case law, however, supports
the conclusion that where, as here, there is no dispute as to the significant

risk of a terrorist attack on the project at is3aed substantial efforts have

5 As planned, the Project would include the 18;888t, glassvalled Barclays

Center Arena and a dense concentration of-hgghresidential and office buildys, all

to be built atop and/or adjacent to a major underground transportation hub consisting of
the Atlantic Avenue/Pacific Street subway station, the Flatbush Avenue LIRR Terminal,

and the LI RR&ds Vanderbilt Rai | readpnbeehshe The
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already been undertaken to identify the risks, analyze thadts, and
implement mitigation measures, SEQRA requires that they be addressed in
the environmental review of the project.

This is not a case in which the environmental impacts of a potential
terrorist attack are mereer,fCREpecul at i\
plainly recognized that the risk of terrorism is significant, and retained two
different security firms to perform securtglated work for the Project. (R.
889a) One of those firms, Duci bell a
Threatand Rk Assessment (ATARAO) for Phase
includes the Barclays Center Arena, and is expected to prepare another
TARA for the second phase. A TARA i s
security vulnerabilities for a particular property or projectin accordance
with geopolitical events deemed perti:
di scussed the TARA with the NYPDOs Col
Aprovi des ¢ o mmbasddshreanand secarity dnplEatians of
the designs and epational arrangements for significant projects in New
York City. o (R. 890a) FCRC al so eng:

and consulting firm, Thornton Tomasetti, Inc., to analyze the design and

intended target of a terrorist attack thwarted by the New York City Police Department
(ANYPDO) in 19687. (AR 15293
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materials for the Barclays Center Arena and other &t¢sof the Project.
(R. 890a) As a result of these efforts, changes to the structural designs and
materials for the Project, and operation protocols, were implemented in
order to enhance security. (R. 891a)

Although members of the public raised tieed to address and to
mitigate terrorism concerns throughout the environmental review process,
including as comments on the Draft Scoping Document and on the DEIS,
ESDC refused to disclose or to discuss any efforts to address their concerns.
Instead, ESBC asserted that the Iimpacts of a
considered a reasonable wecase scenario and are therefore outside the
scope of the DEI SO0 (R. 12437), and t h:
proposed project would have to implementemergsneyc ur i ty measur
(R. 12441) Petitioners were not even made aware of the TARA or any
security analysis or related mitigating measures at all, until FCRC decided to
disclose that information in answer to the petition in the Court b&low.

One of the pmary purposes of the environmental review process is to

solicit comments from the public and from other agencies which will assist

6 The TARA andrelatedsecurity analysswere disclosed to Appellants for the first

timein the affidavits supplied by®RC in this case, and are not referenced anywhere in
ESDCO6s Admi ni seSDChdsinot aleg&iercotherwlise asserted in this case
that FCRC disclosed any of its secuatyalygsto ESDC.
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the agency involved in the decision making processJackson v. New
York State Urban Dev. CorG7 N.Y.2d 400, 422 (1986ECL § 80109(4)
and At he p prposeof SEQRA m basttserved by broad
di s c | dnsus.rLiaigpn Comm. v. Williams2 N.Y.2d 137, 146 (1988)
ESDC6s refusal to address the environi
attack in its environmental review of the Project and improperly precluded
public participation and comment on a significant environmental issue,
contrary to both the intent dnas discussed below, the plain language of
SEQRA.
This Court need not determine that SEQRA always mandates
consideration of the environmental impacts of terrorism in the review of any
action. This Court should determine, however, that in this casa) the
undisputed, substantial risk of a terrorist attack on the Project and the
significant efforts already undertake:
and identify the risks and to mitigate them, SEQRA requires ESDC to
address those risks and méigpn measures in its environmental review of
the Project.

A. ESDCO6s I nterpretation of SEQRA |
De NovoReview by the Court

As a threshold i ssue, ESDCO6s deternm
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require consideration of the environmental impacts oftarjial terrorist
attack in the EIS for the Project is subject tieanovostandard of review,
and is not entitled to the more deferential review generally afforded to an
agency on issues involving factual evaluations and operation practices.
Statutory nterpretation requires a determination of legislative intent, which
Is the province of the Courts, and does not involve any area of special
competence or expertise on the part of an ageSeg _aCroix v. Syracuse
Exec. Air Serv., In¢c8 N.Y.3d 348, 3553 (2007) cf. San Luis Obispo
Mothers for Peace v. Nuclear Regulatory Commissid® F.3d 016, 1028
(9" Cir. 2006)(same, interpreting NEPA).
Similarly, while an agencyods interp
be entitled to deference unless unreasonable or irrateeekRodriguez v.
Perales 86 N.Y.2d 361, 366 (1995), an agency is not entitled to deference
with regard to interpretation of regulations promulgated by another agency.
SeeWeingarten v. Board of Trustees of the New York City Teachers
Retirement SysterA8 N.Y.2d 575, 57%80 (2002) Therefore, ESD
interpretation of the SEQRA regulations issued by the New $tate
Department of Environment al Conservat.

interpretation of the statute itself, requitesnovareview by the Court.
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B. SEQRA Encompasses Environmental Impacts
Relating to the Foreseeable Risk of Terrorism

Al T] he pantimany case gf interpretation must always be the
language itself, giving effect to the plain meaning thereof. . . . [l]tis a well
established rule that resort must be had to the natural signification of the
words employed, and if they have a dgérmeaning, which involves no
absurdity or contradiction, there is no room for construction and courts have
no right to add to or Maewskv. away from t
BroadalbinPerth Cent. Sch. Dist91 N.Y.2d 577, 583 (1998) When fdfian
Issue of regulatory construction is presented, in the first instance we must
consi der |tah en tneetasitAsumoignre, P.C. v. Allstate Ins.
Co, 15 Misc. 3d 104, HWOr7t A Lresett@@[pid]tt 2i090
principle of statutory construction that a statute or ordinance must be
construed as a whole and that its various sections must be considered
together and wit h PeapleveMols OItCorp,ti4d® each o
N.Y.2d 192, 199 (1979)SeeFriedman v. Connecticut Gen. Life Ins. C®.
N.Y.3d 105, 115 (2007guoting same).

SEQRA requires that an EIS address, among other things, the
following:

(b) the environmetal impact of the proposed action
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including shorterm and longerm effects; . . .

() mitigation measures proposed to minimize the
environmental impact; . . . [and]

(j) such other information consistent with the purposes
this article which may be pscribed in guidelines issued by
the commissioner pursuant to sectie@18.3 of this chapter.

ECL 8 80109(2) The implementing regulations, which are
promul gated by DEC, f erviohnentdhe no | ess
valueso than the procedures provided i
be more protective. ECL §@&L13(3)(a) Chinese Staff and Workers
Asson v. Ci, 88\WN.Y.@d 359\N36H988)0 r k

SEQRA regul ations state that a dr af
amongoter things, fAa statement and evalu
significant adverse environmental impacts at a level of detail that
reflects the severity of the impacts and the likelihood of their
occurrence. 0 6 . NMA@RAR, A 617.9(b)(5)

[tlhe draft EIS should identify and discuss the following
[among other things] only where applicable and significant:

(a) reasonably related shderm and longerm impacts,
cumulative impacts and othessciated environmental
impacts; [and]

(b) those adverse environmental impacts that cannot be
avoided or adequately mitigated if the proposed action is
implemented].]
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6 NYCRR § 617.9(b)(5)(ii) a ) |, (b) . An EI'S must al s
of the mitigation measureso to be und:é
NYCRR 8§ 617.9(b)(5)(iv)

The plain langage of section (b)(5)(iii) is broad, and does not
distinguish between the significant environmental impacts of conditions or
events that are certain to exist, and significant environmental impacts from
reasonably foreseeable events that may not be céstaoctur. Indeed, itis
we |l | established that ASEQRA review t (
unknowns, which are circumscribed by a rule of reason; only environmental
effects that can reasonablINevillbe anti ci |
Koch, 79 N.Y.2d 416, 427 (1992)Here, not only have the significant
environmental impacts of a potential terrorist attack on the Project been
anticipatel, substantial efforts have been undertaken to identify, analyze,
and mitigate them.

The Decision of the Court below does not refer to section (b)(5)(iii) of
the SEQRA regulations, but, rather, relies entirely on section (b)(6), which
provides as follows

In addition to the analysis of significant environmental
impacts required in subparagraph (b)(5)(iii) of this section, if

information about reasonably foreseeable catastrophic
impacts on the environment is unavailabézause the cost
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to obtain it is exdbitant, or the means to obtain it is

unknown, or there is uncertainty about its validity, and such

I nformation i s essenti al to an age
EIS must:

(i) identify the nature and relevance of unavailable or
uncertain information;

(i)  provide a summary of existing credible scientific
evidence, if available; and

(i)  assess the likelihood of occurrence, even if the
probability of occurrence is low, and the consequences of
the potential impact, using theoretical approaches or
research mébds generally accepted in the scientific
community.

This analysis would likely occur in the review of such
actions as an oil supertanker port, a liquid propane gas/liquid
natural gas facility, or the siting of a hazardous waste
treatment facility. It dognot apply in the review of such
actions as shopping malls, residential subdivisions or office
facilities.

6 NYCRR 8§ 617.9(b)(6lemphasis added).

The Court below erroneously concluded thatause section (b)(6),
read alone, does not appear intended to address terrorism, the Court could
not Arewriteo or fAexpandod it to incl uct
terrorism. (R. 55a) In so doing, the Court failed to construe SEQRA as a
whole, as itvas required to do, and disregarded the fact that section (b)(6) is
explicitly intended to add to not to limiti the requirements of the

preceding section (b)(5)(iii). By its express language, section (b)(6) applies
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only to Areasonabbophiforiesmepaatbs eorc at las
with respect to which information is unavailable, and cannot reasonably be
construed to preclude an EIS from addressing the impacts of reasonably
foreseeable catastrophic events with respect to which information nasonly
readily available, but has already been obtained. The latter is encompassed
by section (b)(5)(iii).

Further, the Court below overlooked the fact that terrorism is not an
isolated environmental issue, but directly affects other environmental
Impacts tlat must be addressed under SEQRA. For example, security
enhancements of the structural designs and building materials on the Arena
Block will likely impact the character of the glassclosed Barclays Center
Arena and adjacent iUsibzaend Romo noh e fElaSa
di scussion of the Projectodos i mpact on
promoted as fApublic benefits®nwhich w
addition, the costs associated with anticipated security enhancements and

protocols willimpat t he Projectodos overall finan

7 For example, efforts to rdesign the base of the plathFreedom Tower at the

World Trade Center site created a higbiicized, fortresdike design which led to

further redesigns in order to preserve the intended character of that prSgedavid

Dunl ap and Glenn Collinsk dffrBeldbNgw Aomwer o She
YOoRK TIMES (Jun. 29, 2006), available online at
http://www.nytimes.com/2006/06/29/nyregion/29freedom.html
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State, may crowd out other Project features and/or mitigation measures, and

may severely impact neighboring residential and commercial risk insurance

rates. Furthermore, the risks and mitigationsoslating to security and

terrorism should have been addressed in consideration of alternative

proposals for the Vanderbilt Yards ATURA area, and alternative sites that

had been previously studied for the Barclays Center Arena.
Although the EIS includean anal ysi s of the Proje

vehicular traffic, it says nothing about how the sectgithhancing

Aoperation protocolso for the Project

subsequent to the hearing of this proceeding by the Court below, thd City o

Newark, New Jersey, determined that the recently built Prudential Arena

was sited so close to the streets of downtown Newark as to create a security

risk, requiring implementation of a procedure to close the streets adjacent to

that arena during events a precaution against truck bonib$he Barclays

Center Arena will, at its closest point, be set back only 20 feet from both

Atlantic and Flatbush Avenues, which is the same distance which the City of

Newark determined warrants street closings duringaaexents. Although

8 SeeAndy Newman, fAA Br ooektl:y nWhAartebnsa tahned Rihgeh t
Di st a New&ARRTIMES (Nov. 24, 2007), available online at
http://www.nytimes.com/2007/11/24/

nyregion/24yards.html
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the EIS discusses the impact of the Project on street traffic, ESDC refused to
allow any consideration of how arena security protocols might affect its
findings and determinations regarding
whichfalls squarely within the range of environmental impacts covered by

SEQRA. See, e.gChatham Towers Inc. v. Bloombe@Misc. 3d 814

(Sup. Ct. N.Y. Co. 2004)nodified on different groun¢48 A.D.3d 395 (1

Dep 6t (o&é&iAgClty to conduct environmental review under SEQRA

of post9/11 security plan to close streets and install traffic checkpoints

around One Police Plaza).

While Chatham Toweraddressed an action that was itself a terrorism

mitigation measuregppellants are aware of only one case in which a New
York State court has addressed whether SEQRA requires consideration of
the impacts of a terrorist attack on the project itselfiMimicipal Art
Society of New York v. New York State Urban Dev. C200.7 N.Y. Misc.
LEXIS 2701, 237 N.Y.L.J. 103 (Sup. Ct. N.Y. Co. May 21, 2007) (Stallman,
J.), the court held that SEQRA regulations did not require ESDC to address
security concerns pertaining to the proposed location of a truck yard directly
atop the Lincoln Tunnel. That case is distinguishable in that there is no

indication that any party had already found the security risks significant
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enough to warrant substantanalysis and mitigation measures, as FCRC
has done with respect to this Project. To the extent the court construed
SEQRA to exclude securtelated environmental impaqgter se however,
its interpretation of SEQRA was erroneous for the same reasded st
herein?

C. Federal Court Precedent Under NEPA Supports

Inclusion of Terrorism-Related Impacts in the EIS in
This Case

Some federal courts have held that an environmental review under the
Nati onal Environment al Pol jetsgg Act (N NI
must address a significant risk of a terrorist attack on the project under
review. Although the Court below appears to have discounted the relevance
of those cases to SEQRA, New York Statertroutinely look to cases
decided under NEPA for guidance in construing SEQRBAeChinese Staff
Wor kers AssoOon y68N.X2d1359, 365(n.6 1e86) Y or k

(compari son of SEQRA wiHOMENSEVPMeW R I S | NS

o Other SEQRA cases in which terrorisglated issues have been raised were

resolved without addressing those issugse Herald Square South Civic Assn. v.

Consolidated Edisqr2003 N.Y. Misc. LEXIS 1994, *3 (Sup. Ct. N.Y. Co. Mar. 24,

2003),a f f3070A.D.2d 213, (iDep 6t (20@8) ng private corporat
of electrical substation not subjectto SEQRA, t hout reaching plaintif
the possibility of a terrorist attackgyighton Residents Against Violence to Children, Inc.

v. M.W. Properties, LLC304 A.D.2d 53 ADe p 6 t (Whe&ledTBWn approved

installation of barrier to protect neighbors from thee&id bombing of abortion clinic,

antabortion group lacked standing to challenge negative declaration under SEQRA).
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York State Urban Dev. Corp9 A.D.2d 222,231 (lDep 6t (19 D 9)
construction of the State law we look to the cases which have construed
[ NEPAY o) .

In San Luis Obispo Mothers for Peace v. Nuclear Reguyjato
Commission449 F.3d 1016 {9Cir. 2006),cert. denied  U.S. , 127 S.
Ct. 1124, 166 L. Ed. 2d 891 (20Q0Te Ninth Circuit Court of Appeals held
that A[i1 ]f the risk of a terrorist
obligates the NRC to take a fAhard
of t h ald. at L0B5s(énvironmental review under NEPA of nuclear
facility must consider environmental effects of a terrorist attaSke also
Tri-Val | ey Car es \M006DE ApptLEXIS 25724 ®r gy

2006 WL 2971651 (BCir. 2006)(finding environmental review of

attoa

0O}

proposed biological weapons | aborator)

the | ack of analysis concerning t
Washington v. Bodma2005 WL 1130294,32 (E.D. Wash. May 13, 2005)

(recognizing that earlier 2003 decision enjoining shipment ofrlana

10 NEPA is fthe parRacevaislarfdesfor BeSpORibIS |
Southtown Dev. v. Roosevelt Island Operating C@@1 A.D.2d 4054 (1st Dep't 2001),

although SEQRA Ai mposesnfjar omobeubathnbd
state and | ocal deci sion makers t hlimama NE

Metro. Museum Historic Dist. Coalition v. De MontebeR6 AD.3d 28,34 (IDe p 6 t
2005)
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waste was based in part upon agencyods
risk, including terrorism risk, under NEPA).

While San Luis Obispo Mothers for Peaoencerned a nuclear
facility, the Ninth Circuisasaf ocused ot
terrorist target, rather than any hazard intrinsic to that facility, and did not
limit its holding to the circumstances of that case or to any category of
project. The court simply held that I
Asi gni f i cterotisbattack. Sirkilarlg, SEQRA requires the lead
agency to take a fihard | ooko at dAsigni
NYCRR 8§ 617.9(b)(5)(iii), and FCRC has already determined that the risk
of terrorismtothePoj ect 1 s significant. The Ni
under NEPA is equally valid under SEQRA.

D. Previous Environmental Reviews Have Addressed

Terrorism Issues in Sufficient Detail to Permit Public
Participation and Input

While ESDC has asserted thabpa disclosure of security matters in
the EIS at issue herein would compromise public safety, EISs for other
projects have addressed terrorism risks and mitigation measures in sufficient
detail to permit public participation and comment without publishing

blueprints for terror. Indeed, FCRC has already disclosed far more
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information regarding security matters as part of its defense herein than
ESDC deigned to disclose to the public in the EIS.

Significantly, ESDCO6s envortheonment al
Project, AKRF, was also the environmental consultant for the Generic
Environment al | mpact Statement (AGEI S
Memorial and Redevelopment Plan, prepared under both NEPA and
SEQRA. (R. 22878t seq. The GEIS, dated AprilGD4, contains five
pages of security analysis, identifies specific security threats, and describes
specific measures intended to protect against those threats and to mitigate
the impacts, at a level of detail sufficient to allow members of the public to
comment on them. Among other things, the GEIS discusses specific
measures to strengthen building structures; enhance emergency
communications pursuant to recommendations of the National Fire
Protection Association, including an internal antenna system for
communications with emergency responders; improve emergency staircases
to facilitate emergency evacuations; and smoke control systBnz2882
83) The GEIS also discusses implementation of security screening of
vehicles and per sonrmi,t ardidore sssrecs diaati e dtc

use of ndfosal wpobemtfilterso, and di scl

42



findings of the National Institute of Standards and Technology regarding the
events of September 11. (R. 22884) Further, the GEIS includesmsesp
to public comments c o-tercoesmandandgi fApr ovi si
bacteriological attacko, methods to s«
at entry points, and emergency evacuation procedures, in sufficient detail to
inform the public of the sps being taken to address the concerns raised in
the comments. (R. 22886)

The MTA Long Island Rail Road East Side Acces Sreet Facility
Revised Environmental Assessment dated January 2006, prepared with
AKRF pursuant to NEPA and the CEQR Technicardal, contains six
pages of analysis discussing, among ot
methodology and the incorporation of security into the facility design, and
separately addresses nAnSafety and Secutl
ADuri ng iEersear,geansc wel |l as si x pages of
responses pertaining largely to terrorism concerns and other potential
catastrophic events. (R. 229@3,seq)

The Permanent WTC PATH Terminal Final Environmental Impact
Statement dated May 200 so prepared with AKRF, specifically notes the

heightened security concerns following September 11, and includes more
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than two pages addressing the incorporation of safety and security elements
and protections into t hesignsrstougctteatt 6 s ar
elements, and mechanical, electrical, and fire protection systems, and
various surveillance and security measures and countermeasures, among
other things, in sufficient detail to apprise the public. (R. 22863eq).
The Fulton Streetransit Center Final Environmental Impact
Statement dated October 2004, for which AKRF was not the environmental
consultant, includes a spage Safety and Security section which, among
other things, discusses a planned Threat and Risk Assessment Study,
Identifies various threats to be addressed, discusses compliance with
multiple securityrelated programs and codes, and analyzes alternatives in
light of security concerns. (R. 22888,seq).
While none of those EISs discloses confidential security irdoan,
they all discuss the designing and planning for terrorist attacks and the
mitigation measures, and provide a basic platform for public comment and
input. In contrast, discussion of security issues in the FEIS at issue herein is
limited mainlytoas i ngl e paragraph captioned fAPL
broad references to a future fAsite se:q

coordination with the local police and fire departments to be developed.
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