SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of

DEVELOP DON'T DESTROY BROOKLYN, Index No. 104597/07

INC., et al. County of New York
Petitioners-Plaintiffs- AFFIRMATION IN
Appellants, OPPOSITION TO MOTION

FOR PRELIMINARY
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the CPLR and Declaratory Judgment

-agalinst-
URBAN DEVELCPMENT CORPORATION d/b/a
EMPIRE STATE DEVELOPMENT CORPORATION,
et al.

Respondents-Defendants-
Respondents.

PETER KARANJIA, an attorney duly admitted to practice law
before the courts of this State, hereby affirms under penalty of
perjury as follows:

1. I am Special Counsel to the Solicitor General in the
office of Andrew M. Cuomo, Attorney General of the State of New
York, which represents respondent the New York State Public
Authorities Control Board (the “PACB”). I make this affirmation
in opposition to the appellants’ motion for a preliminary
injunction staying construction work at the Atlantic Yards Civic
and Land Use Improvement Site (the “Project Site”).' I make this

affirmation based on my personal knowledge, documents created
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- On January 18, 2008, this Court (Mazarelli, J., in Chambers)
denied appellants’ emergency motion for an interim stay of
destruction of a bridge in connection with development at the
Project Site.




and/or maintained by the Attorney General’s office, and
conversations with employees of the Attorney General’'s coffice.
2. Appellants’ motion to stay construction work at the
Project Site should be denied because appellants fall far short
of satisfying the exacting standards for obtaining preliminary
injunctive relief. As this Court has observed, “[plreliminary
injunctive relief is a drastic remedy and will only be granted it
the movant establishes a clear right to it under the law and the
undisputed facts found in the moving papers . . . . The movant
must establish: (1) a likelihood of ultimate success on the
merits, (2) irreparable injury absent the granting of the
preliminary injunction, and (3) that a balancing of equities

favors the movant’s position.” Koultukis v. Phillipg, 285 A.D.2d

433, 435 (1st Dep’t 2001). See also Abinanti v. Pascale, 41

A.D.3d 395, 396 (2d Dep’t 2007); Coinmach Corp. v. Fordham Hill

Owners Corp., 3 A.D.3d 312, 314 (1lst Dep’t 2004).

3. While appellants cannot establish any of the
requlirements for the relief they seek, this affirmation will
address solely appellants’ inability to establish their
likelihood of success on the merits insofar as they claim that
the trial court erred in holding that the PACB was not required
to make environmental findings under the New York State

Environmental Quality Review Act (“SEQRA”) .? (See the

° The papers submitted by the Metropolitan Transit Authority
("MTA”) and the Urban Development Corporation d/b/a Empire State
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Affirmation of Jeffrey S. Baker, executed on January 18, 2008
(“Baker Aff.”) at 99 21-26). Contrary to appellants’ claims, the
court below correctly concluded that, when the PACB approved the
ESDC’s financial participation in the Project in a December 2006
resolution, that resolution was not an “action” subject to SEQRA,
and, accordingly, the PACR was ncot required to make any
environmental findings under that statute. (See Decision, Order
and Judgment of Madden, dated January 11, 2008 (“Judgment”) at
14-17) .

4, In the thirty-one years that the Public Authorities
Control Board has been in existence, 1t has reviewed innumerable
project financing applications from public authorities and
approved billions of dollars of bond issuances. Yet never has it
been held subject to SEQRA. The PACB has never acted as a “lead
agency” or “involved agency” within the meaning of SEQRA, and has
never prepared an environmental impact statement or held public
hearings pursuant to SEQRA. Moreover, no court has ever held
that the PACB was requilired to make environmental findings under
the statute, and the sole case to address the question (other
than the decision below) correctly concluded that the PACB was

not subject to SEQRA. (See ¥ 17, infra; see also Exhibit A

n

-

hereto at pp. 10-11). The same conclusion applies here.

-

Development Corporation (“ESDC”) in opposition to appellants’
motion to stay construction work address in detail appellants’
inability to establish irreparable harm and a balancing of the
equities in their favor.




Consistent with its purpose and statutory mandate, the PACB
properly confined its review of ESDC’s financial participation in
the Project solely to the sufficiency of the commitment of funds,
and so the PACB’s resolution approving ESDC’s financial

participation was not subject to SEQRA.

THE PUBLIC AUTHORITIES CONTROL BOARD
5. The origins and purpose of the PACB are directed toward

financial — rather than environmental — concerns. As the trial

court noted, the Legislature created the PACB in 1976 1n response
to a credit crisis caused by dramatically increased debts
incurred by certain public benefit corporations, “without
effective or comprehensive monitoring by the State government.”
Judgment at 16 (citation and internal guotation marks omitted) .
After the Urban Development Corporation defaulted in 1975 on more
than $100 million in bond anticipation notes, a commission
appointed by the Governor of New York recommended the enactment
of a “control mechanism” to bring greater scrutiny to the
issuance of debt by public authorities. (Id.) This initiative
led to the creation of the PACB in § 50 (and later § 51) of the
Public Authorities Law.

6. Under Public Authorities Law § 51(1), the PACB 1is
directed to control the debt and other financial commitments of
public authorities by receiving “applications for approval of the
financing and construction” of projects proposed by various
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enumerated public authorities, including ESDC. Without the
PACB’'s approval, such public authorities may not “make any
commitment, enter into any agreement or incur any indebtedness
for the purpose of acquiring, constructing, or financing” a
project. Public Authorities Law § 51(1).

7. The PACB has three voting members and two non-voting
members. Public Authorities Law § 50(2). Since the PACB’s
inception, its chair, who is chosen by the Governor, has always
been the Director of the Budget - the gubernatorial appointee who
runs the Division of the Budget. (See the Affidavit of Todd D.
Scheuermann at 99 43-45 (annexed hereto, without its exhibits, as
Exhibit B)). Before it can approve an application from a public
authority, the PACB must first give the State Comptroller an
opportunity to comment. Public Authorities Law § 51(2).

8. Further underscoring the PACB’s overarching financial
focus, the statute provides that the PACB may approve

applications from public authorities “only upon its determination

that . . . there are commitments of funds sufficient to finance
the acquisition and construction” of a proposed project. Id.
§ 51(3).

THE PACB’S RESOLUTION OF DECEMBER 20, 2006

9. In September 2005, ESDC announced that because the

Atlantic Yards Project might have a “significant effect” on the




environment, it would act as lead agency in preparing an
environmental impact statement under SEQRA.
10. In June 2006, the New York State Legislature

appropriated $100 million to ESDC to help pay for new

infrastructure improvements relating to the Project. (Ex. B
55). The Legislature also authorized ESDC to issue $100 million
of bonds for the same purpose. (Id.) Before ESDC could spend the

appropriation, or issue the bonds, however, the legislature
understood that ESDC first would have to ask the PACB to approve
the proposed financing relating to ESDC’s financial participation
in the Project. (Id. ¢ 56).

11. Following its adoption in December 2006 of a modified
plan for the Project and its issuance of a final environmental
impact statement, ESDC submitted an application to the PACB
seeking its approval to participate financially in the Project.
(1d. 99 s56-59).

12. At its December 20, 2006, meeting, after giving the
State Comptroller an opportunity to comment, and after asking for
additional financial data relating to ESDC’s financial
participation in the proposed Project, the PACB adopted a
resolution approving ESDC’'s “participation in the Project
i1n accordance with section 51 of the Public Authorities Law” (the
“Resolution”) . (Id. 99 60-69). Because neither the PACB's
limited review of ESDC's proposed financial participation in the
Project, nor the adoption of its Resolution, was subject to
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SEQRA, the PACB did not make a statement of written findings

pursuant to SEQRA. (Id. 99 53-54).

APPELLANTS ARE NOT LIKELY TO PREVAIL ON
THEIR ARGUMENT THAT THE PACB WAS SUBJECT TO SEQRA

13. Appellants fall far short of establishing that they
will likely prevail on their argument that the trial court erred
in concluding that the PACB’s Resolution was not an “action”
within the meaning of SEQRA and that the PACB was accordingly not
required to make environmental findings and issue an
environmental impact statement pursuant to that statute.

14. Under the Public Authorities Law, 1in deciding whether
to approve ESDC’'s application to financially participate in the
Project, the PACB had a circumscribed statutory duty to determine
if “there [were] commitments of funds sufficient to finance the
acqguisition and construction” of the Project. Public Authorities
Law § 51(3). In determining the “sufficiency of commitments of
funds,” the statute directs the PACB to consider “commitments of
funds, projections of fees or other revenues and security,” which
may include “collateral security sufficient to retire a proposed
indebtedness or protect or indemnify against potential
liabilities proposed to be undertaken.” Id. Accordingly, the
PACB properly based its decision to adopt its Resolution solely
on its review of ESDC’s financial participation in the Project

under the criteria established by the Public Authcrities Law.




15. SEQRA does not suggest otherwise. That statute applies
to “any action . . . which may have a significant effect on the
environment.” E.C.L. 8§ 8-0102(2). BRBut, as the court below
noted, the statute expressly exempts from its application
“official acts of a ministerial nature, involving no exercise of
discretion.” E.C.L. § 8-0105(5) (ii); see also 6 N.Y.C.R.R. §
617.5(c) (19); Judgment at 15. As the court acknowledged, "“'fliln
determining whether an agency decision falls within SEQRA'Ss
purview, . . . the courts cannot rely on a mechanical distinction
between ministerial and discretionary acts alone.’” Judgment at

15 (quoting Vill. of Atlantic Beach v. Gavalas, 81 N.Y.2d 322,

326 (1993)). Rather, the "“pivotal inguiry” in this case 1is:
could the information contained in an environmental impact
statement have any bearing on the PAC3’s narrow decision, based
sclely on financial concerns, to approve ESDC’s financial

participation in the Project? See Gavalas, 81 N.Y.2d at 326.

16. The court below correctly answered that question in the
negative. In its comprehensive review of the Public Authorities
Law (which appellants do not even address in their motion for
preliminary injunctive relief, see Baker Aff. {9 21-26), the
court correctly observed that “[wlhile the PACB undoubtedly has
certain discretion,” that discretion is confined to reviewing
financial aspects of proposed debt-incurring projects, which bear

"no relationship to the environmental concerns that may be raised




in an [environmental impact study].” Judgment at 17 (emphasis
added) .

17. This conclusion 1s, moreover, consistent with the only
other decision we have located that addresses the question of
whether the PACB is required to make findings under SEQRA. 1In

N.Y. Public Interest Research Group, Inc. v. N.Y. State Public

Buthority Control Board, Index No. 6944-97 (Sup. Ct. Albany

County Sept. 10, 1998) (Ceresia, J.S.C.), petitioners brought an
Article 78 proceeding to annul the PACB’s approval of a major
acquisition by the Long Island Power Authority. Like appellants
here, the petitioners alleged that the PACB had failed to
consider the acquisition’s environmental impact and had thereby
violated SEQRA. The court rejected that argument, holding that
the PACB’s discretion was “limited to consideration of financial

aspects of the project and did not authorize review of

environmental factors,” or authorize the PACB to “conduct a SEQRA
review.” {See Ex. A at 10-11).
18. Appellants’ criticisms of the trial court’s similar

conclusion in this case (Baker Aff. 99 22-26) are without merit,
and stand no reasonable prospects of success on appeal. For
example, appellants assert that the court “ignored the inherent
discretion vested in the PACB that regquires the unanimous consent
of the three voting members of the Board” (Id. § 23). But the
court in fact took into account the fact that the PACB has

“certain discretion,” limited to financial considerations.




(Judgment at 17). In any event, that the PACB has “inherent
discretion” does not suggest that such discretion encompasses a
review of environmental (as opposed to financial) considerations.
19. Appellants’ argument that the Legislature “could have”
expressly exempted the PACB from SEQRA (Baker Aff. § 26) fares no
better, because it incorrectly assumes that the PACB is subject
to SEQRA in the first place. Nor do the kroad and precatory
statements in the Environmental Conservation Law suggest a
contrary conclusion (id. ¢ 24). See E.C.L. § 8-0103(8) (“It is
the intent of the legislature that all agencies conduct their
affairs with an awareness that they are stewards of the air,

water, land, and living resources”).

CONCLUSION
20. In sum, because the PACB undertook a circumscribed
review only of ESDC’s financial participation in the Atlantic
Yards Project, its Resolution was not an “action” for purposes of
SEQRA, and the trial court correctly held that the PACB was
therefore not required to make any SEQRA findings or issue any

environmental impact statement under SEQRA. (Judgment at 17).°

* The trial court’s conclusion was also correct on other grounds
including, inter alia, that the State Finance Law § 68-b(11)
exempts from SEQRA review the PACB’'s resolution authorizing the
sale and issuance of Personal Income Tax Revenue Bonds. (See
Memorandum of Law of New York State Public Authorities Control
Board in Opposition to the Petition, at 12-18, filed in the
proceedings below) .
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Unable to establish any likelihood of this Court’s reversal of
that holding on appeal, appellants fail to establish one of the
esgential elements to obtain the “drastic” relief they now seek.
Koultukis, 285 A.D.2d at 435; Abinanti, 41 A.D.3d at 3%96;

Coinmach Corp., 3 A.D.3d at 314.

WHEREFORE, appellants’ motion for preliminary injunctive
relief staying construction work at the Project should be denied.

Dated: New York, New York
January 25, 2008

ANDREW CUOMO
Attorney General of the
State of New York
Attorney for Respondents-Appellants
120 Broadway
New York, New York 10271

Peter Karanjila

Special Counsel to the

Solicitor General
Telephone: (212) 416-6274
Facsimile: (212) 416-8962
(Not for service of papers)

By:
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NEW YCrx ZUBLIC INTEZREST RESEARCH
GROUP, INC.; CITIZENS RDVISORY PANEL;
ANNE F. MEAD, as Chairperson of
CITIZENS ADVISORY PANEL; BARRY PINTO
and JAMES CORRIGAN,

Petitioners,

-agalnst-

NEW YORK STATE PUBLIC AUTHORITIES
CONTROL BOARRD; PATRICIA WOODWORTH
in her capacity as chairman of the
New York Public Authorities Control
Board; LONG ISLAND POWER AUTHORITY;
RICHARD M. KESSEL in his capacity
as chairman of the Long island
Power Authority; LONG ISLAND LIGHTING
COMPANY; and the BROOKLYN UNION GAS
COMPANY,

Respondents,

For a judgment pursuant to CPLR Article 78.

All Purpose Term - County of Albany
Hon. George B. -Ceresia, Jr., Supreme Court Justice, Presiding
RJI #: 01897-5T8292 Incdex #: 6944-37

APPEARANCES: Lawrence Shaviroc, £sq.
Attorney for Petitioners NYPIRG,
Corrigan and Pinto
New York Public Interest Research
Group, Inc.
9 Murray Street
New York, New York 10007

Ward, Sommer & Moore, LLC

Attorney for Petitioners CAP, and
Anne Mead as Chairverson for CAP

bouglas Ward, Esg., of counsel

Plaza Office Center ‘

122 South Swan Street

Albany, New York 12210

Dennis C. Vacco
Attorney General of the
State of New York
Attorney for Respondent PACB
Kathleen Liston Morrison, Esg.
Assistant Attorney General, of counsel
New York State Department of Law
The Capitol
Albany, New York 12224




T.mcohy ?. Sheehan, Zsc.
Acams, Dayter & Sheerarn, LLFP
Atzcrneys Ior Respondent Lcng Island

Power Buthority
32 North Pearl Street
Rlbany, New York 12207

Starnley B. Klimberg, Zsg.
Genera. Counsel

Attorney for Respondent

Long Island Power Authority
333 Tarle Ovington Boulevard
Uniondale, New York 11353

Kramer, Levin, Naftalis & Frankel
212 Third Avenue

New York, New York 1006z2

Lecnard Novello, Esg.

General Counsel

Attorney for Respondent Long Islana
Lighting Company

175 East ©ld Country Road

Hicksville, New York 11801

Cynthia Okrent, Esg.

Cullen & Dykman

Attorneys for Respondent Brookly
Union Gas Company '

177 Montague Street

Brooklyn, New York 112C1

DECISICN/ORDER

George B. Ceresia, Jr., Justice

Petitioners have instituted this CPLR Article 78 proceeding
seeking to annul a July 16, 1987 decision of the Respondent New
York State Public Authorities Control Board (“PACB”) approving
Resolution 87-LI-1, which essentially approved with conditions”, a
series of agreements and transactions by which respondent Long
Island Power Auchority (“LIPA”) 1s to substantially acquire

respondent Long Is_and Lighting Company (“LILCO”) as legislatively

'See, Suffolk County v. LIPA, et al. Supreme Court, Nassau
County ({Index No. 34878/97) ({3/24/98) dismissing a challenge to

LIPA’s August 21, 1997 determination ratifying the Agreements with
LILCC and accepting the conditions imposed by the PACB’'s July 1lp,
1997 Resolution challenged herezn. The Court held LIPA’'s

acceptance of the PACEBE-imposed conditions was exempt Zrom SECRA
under PAL 10z20-5:2..




intendad oy Titie 1-R OF tnhe PuSlic AuULnNOrif.es Law U PALYY isoe

PAL §1020 e seg.. The so_.e cause ©f acr.on asserted 1s that PACS

b

falled to conmply wlth the State Environrmentzl Qualility Review Rct
{(“SEQRA”} by failing to consider the environmental impact of the
agreements approved in the underlying Resolution. Petitioners
contend that the Resclution was thus arbiltrary, capricious and
improper and must be annulled, and PACB must be directed to comply
wlth SEQRA. All respondents heve filed pre-answer motions to
dismiss, cleiming {1) that LIPA’s acquisition of LILCC and the
PACB’ s Resolution approving LIPA’s acquisition of LILCO ars exempt
from SEQRA under PAL 1020-s{2) {(the ™“LIPA exemption”); and (2}
PACB’s finance-tased approval 1s also exempt from SEQRA as a
ministerial act not involving environmental factors {see, PAL §$
iC20-flaa); 51 [1](K]; 1020-b[i2-aj). Petitioners reply that (%}
the LILCO-BUG merger was part of, and approved in, the PRCB’s
Resolution and was subject to SEQRA; and (2) the SEQRA-LIPA
exemption (PAL §1020-s[2]) applies narrowly to those portions of
the agreements involving LIPA’s acquisition of LILCO's sﬁock or
assets but all other portions of the agreements are subject to
SEQRA review. For the foregoiling reasons, respondents’ motions to
dismiss the verified petition in its entirety for failure to state

a cause of action is granted, in all respects.

Background
The PACB was created in 1976 to exercise statewide approval
power over the “financing and constructicn” of proposed debt-
lncurring projects by enumerated public benefit corporations (P2L
§& 50, 51; see, "“Historical and Statutory Nczes” to PAL §5C in
McKinneys Cons. Laws of N.Y., Book 42, at ©. o). In 1986, the

Legislature created LIPAR zs a not-for-profit corporate municical




entity and poclitical sundivision of tne State wWith essencia:

jovernment powers PARL $1020-c; see, 4§31020-%; 1220-g; 1023-n

r)

The 1586 LIPA Act declared that excesslve eleclricity rates in t-e
service area of LILCO", an lnvestor-owned utillty, tosed a threat
to health, safety and ecoromy of residents and businesses in that
area, and LILCO’s :nvestment in the Shoreham Nuclear Power Plant
hed been imprudent and financlally strained LILCO (PARL §102l-a:.
Based on the foregoing findings, the Legislature determined that
the situation could kest be dealt with bty replacing LILCO with &
pukblicly owned power authority. It created LIPA, authorizing it to
acquire LILCO’s securities or assets through negotiated agreement,
tender offer or eminent domain provided LIPA determines that such
acquisition would not adversely affect utility rates (PAL 1020-a;
1020-h) . LIPA was specifically directed and authorized to
negotiate with LILCO to effect this stock and/or asset acquisition

“upon such terms as [LIPA]l, in its scle discretion, determines will

result in [favorable] rates” (PAL $§1020-h[1l}[b] [emphasis added]).
LIPA was given very broad powers to effect this acquisition and the
purposes of title 1-A of the PAL (see, PAL §§ 1020-f; 1020-g; 1020-
h througn 102C-k). Significantly, the Legislature unequivocally
provided that “[SEQRA] snall not be applicable in any respect to
such acquisition [by LIPA of the assets or securities of LILCO] or
any action [of LIPA] to effect such acquis:it:ion” (PAL §1020-s({2]
“the “LIPA exemption”]).

In 1991, the Court of Appeals upheld a 1989 Settlement
Agreement bty which LIPA acguired and decommissicned the Shorenham
Nuclear Power Plant {a LILCO asset) but did not acquire all of

LI.CO’'s assets and securities, and held that this Agreement was nc:t

"The LILCO service area includes Nassau and Suffolk Counties,
ana parts of Queens County.




suzjecT IO SIQRA review (Matter _f Citizens for an Orderi:. Fneragy
Pclicy Cuomo et gl., 78 NY24 333, aifg. 152 AZ2d 131 [id lep:t
i%¢0), afifs. 143 Misczd 231}.

In 12%t, the Leglslarure amended the PAL to requlre certain

LIPA prcjects to obtain PACB firnancing and construction approval

‘DAL §51(1)(k); 1020-f(aal}

§1020-b[l2-aj;.

for PACB’s consideration

related to utility rates,

feasibility but not to environmental facters

41 ([L.18%%, ch.t06]}).

disturbed (PAL §1020-s [Z2]).

As it was legislatively directed and authorized to do,

negotiated with LILCC and

(PAL $§1020-h [1]

acquisition
highly complex, structured and
and agreements (PAL § 1020-f

proceeding agree that these

LIPA’s acqguisiction of most of

that these agreements "“go far

the 'securities or assets of LILCG’”,

to SEQRA

The acquisition arrangement was structured as follows.

i f
The Legislature set
and

real

The LIPA exemption from SEQRA was

others

(cf. PAL § 1020-s{2].

tney had certain financial impacts

forth specific criteria

review of LIPA’s rprolects which

property taxes and financial

(PAL §1020-f ifaal! [1-

not

LIPA

to effect the contemplated

{b:;) and entered into a series of

interrelated commercial transactions

"hi}. All parties to this special
Agreements effectively accomplish
LILCO, although petitioners contend

beycnd mere 'acquisition’ by LIPA of

and to that extent are subject

First,

LILCO and BUG agreed to merge and form a new holding company --

NEWCQO-- to manage their
NEWCO and affiliated parties
“Acquisition Agreement” (i.e.
entered

cr proposed

comkbined Dbusinesses.

the Agreement and Plan of Merger)

several

Then LIPA, LILCO,

entered 1nto what PACB labeled the
and

additioral “related agreements”

necessary to implemen®t the acquis:tion 0of LILCC by LIPA.

p



The Resolution

On Zuly ©, 1237, the ZACZ adcpted {ae =gesoluticn at 1ss.e

approving _IPR’s pro-ect, l.e. the Acgulsiticn Agreement and

XS]

related agreements 'see, PAL §31 (1. k|, 1220-f [zal: 1020-b ~12-1]

s0

"11%] (prevision triggering PACEB review of this LIPA prolecti .

3

h

@

LIPA pro-ect approved by the PACE Resclution was described as

he “executicn and delivery of all such acgreements as may ke

rt

recuired fcr the proposed acquisition of [LILCO] in acccrdance wizth
the terms c¢f thlis resoluticn”. The Resclution apprcved LIPA’s
entry intc the “related agreements” tc effect the Acguisition
Agreement, including but not limited to the proposed (1) Management
Services Agreement - under which NEWCO will manage the transmission
and distribution system under LIPA policies; (2) the Energy
Management Agreement - under which NEWCC will provide fuel and
power supply services: (3] Power Supply Agreement - pursuant to
which LIPA will purchase electrical capacity and energy from NEWCO;
{4) Generaction Purchase Right Agreement - giving LIPA the future
cption tc purchase all generating asse:é from NEWCQ, subject to
certain approvals and conditions and (%) Hedge Partnership
Agreement - enabling LIPA tc enter transacticns tc mitigate the
risks cf interest rate increases. PACB's =mesclution apprecved “all
cther agreements contemplated” by the re_ated agreements.
Ccntrary to petiticners ccntenticn, while the PACB certainly
ccnsidered the separate and distinct LILCO-BUG merger deal in
approving the LIPA acquisiticn deal, that LI_CO-BUG merger between
private ccmpanlies was nct submitted tc PACB fcr apprcval, and ﬁo
such PACB approval was reguired under the PAL {see, PATL §51 [Powers
and duties c¢f PACB]. An Environmenta. Impact Statement (EI3)

elated to that LILCO-B8UJG merger has beer filed with the Public

~

Service Ccmmissicn, a case which was pendirng when petiticners

[a}}




ins ituted Zhis proceeZing (see, PSC Case 2 -M-I3i87 The P2C3
“escluto.cn at Ls3ue nerein did nct and cculd no:f Tapprove” of that

The SEQRA Challenge

As noted, petitioners contend that the PACB's approval ol the
agreements underiying the Resolution must be annulled because PACB
failed to conduct an environmencal review or initial determination
of signiiicance befcre adopting its Resolution. As an 1initial
matter, to the extent that petitioners’ submissions suggest that
SEQRA applies to LIPA’s entry into the Acquisition Agreement and
related agreements, that contention is flatly refuted by the plain
language of the LIPFA exemption from SEQRA (§1i023-s{2}]). The PAL
clearly provides that SEQRA “shall not be applicable 1in anv
respect” to LIPA’s acquisition of the securities or assets of
LILCO, and that SEQRA is inapplicable to “any action” of LIPA “to
effect such acquisition” (PAL §1020-s[2] [emphasis added]). The
agreements LIPA entered or proposed 1in <fact effected the
contemplated acquisition of LILCO and thus the SEQRA exemption
applies.

Petitioners contend that the approved agreements involve more
than LIPA's mere acquisition of LILCO and to that extent are

subiect to SEQRA. Yowever, the highly complex, interrelated

agreements negotiated by the parties to effect LIPA’s acquisition -

are linseparable. LIP2 exercised 1its statutory duty to use its
discretion to negotiate acquisition terms with LILCO which will be
favorable to rate payers (PAL 1020-n (1! ([b}). This court cannot
and should not parse up these highly complex commercial
transactions to separate “tacguisition” terms from other

interrelated elements of this overall project. _IPA negotiated




—erms to elfect the acqulsiticon of LILCS. Agreenents entered by

LIPA tc thaet end are not sublect Zo SZQRA “in any respsct”, |(PAL
1023-s {2],. “Any acrtion” of LIPA “to effect such acguisition” 1s
exempt from SEQRA {§102C-s12) ., and the fact that the

understandadbly complex serles of transactions to accomplish the
acguisition are not strictly limited Lo asset °r Stock acqulsition
does not subject them to SEQRA, because 1t 1s still integral action
“to effect” the acquisition. Indeed, the negotiated Acquisition
Rgreement was specifically conditioned on the “related agreements”
being consummated, and together they effected LIPA’s exempt
acquisition (see, Acquisition Agreement, &§4.4{a} and §8.1 (c)).
Petitioners’ characterization of the related agreements as
“collateral” 1is wunavailing. LIPA clearly determined these
agreements were an integral part of the complex and highly
structured cverall transact;on required and negotiated to affect
the acquisition.

Further, LIPA was not required, as petitioners suggest, to
purchase all of LILCO's assets and securities and wés not precluded
from allowing LILCO to continue to participate directly or through
é subsidiary 1in supplying electric power 1in the LILCC area.
Rather, the extent, timing and terms of the acguisition were
eﬁtrusted to LIPA’s sole discretion so long as the resulting
acquisition did not have an unfavorable effect on utility rates

(PAL 1020-h [1](b}. (see, Matter of Citizens v. Cuomo, supra, /8

NY2d at 413-4:14). Thus, all the LIPA-negotiated agreements
approved by the Resolution effected the acquisition and thus were
SEQRA-exempt. “Nothing in this respect could be plainer” (Matter

of Citizens v. Cuomo, 78 NY2d4 supra at 415} .

The next 1ssue is whether PACB’'s approval, by Resolut:on, of

the underlying agreements 1is subiect to SEQCRA review. The












































































