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PETER KARANJIA, an attorney duly admitted to practice law 

before the courts of this State, hereby affirms under penalty of 

perjury as follows: 

1. I am Special Counsel to the Solicitor General in the 

office of Andrew M. Cuomo, Attorney General of the State of New 

York, which represents respondent the New York State Public 

Authorities Control Board (the "PACB"). I make this affirmation 

in opposition to the appellants' motion for a preliminary 

injunction staying construction work at the Atlantic Yards Civic 

and Land Use Improvement Site (the "Project Site") . '  I make this 

affirmation based on my personal knowledge, documents created 

On January 18, 2 0 0 8 ,  this Court iiviazarelli, J., in Chambers) 
denied appellants' emergency motion for an interim stay of 
destruction of a bridge in connection with development at the 
Project Site. 



and/or maintained by the Attorney General's office, and 

conversations with employees of the Attorney General's office. 

2. Appellants' motion to stay construction work at the 

Project Site should be denied because appellants fall far short 

of satisfying the exacting standards for obtaining preliminary 

injunctive relief. As this Court has observed, "[plreliminary 

injunctive relief is a drastic remedy and will only be granted if 

the movant establishes a clear right to it under the law and the 

undisputed facts found in the moving papers . . . . The movant 

must establish: (1) a likelihood of ultimate success on the 

merits, (2) irreparable injury absent the granting of the 

preliminary injunction, and (3) that a balancing of equities 

favors the movant's position." Koultukis v. Phillips, 285 A.D.2d 

433, 435 (1st Dep't 2001). See also Abinanti v. Pascale, 41 

A.D.3d 395, 396 (2d Dep't 2007); Coinmach Corp. v. Fordham Hill 

Owners Corp., 3 A.D.3d 312, 314 (1st Dep't 2004). 

3. While appellants cannot establish any of the 

requirements for the relief they seek, this affirmation will 

address solely appellants' inability to establish their 

likelihood of success on the merits insofar as they claim that 

the trial court erred in holding that the PACB was not required 

to make environmental findings under the New York State 

Environmental Quality Review Act ("SEQRA") . 2  (See the 

' The papers submitted by the Metropoiitan Transit Authority 
("MTA") and the Urban Development Corporation d/b/a Empire State 



Affirmation of Jeffrey S. Baker, executed on January 18, 2008 

("Baker Aff.") at d d  21-26). Contrary to appellants' claims, the 

court below correctly concluded that, when the PACB approved the 

ESDC1s financial participation in the Project in a December 2006 

resolution, that resolution was not an "action" subject to SEQRA, 

and, accordingly, the PACB was not required to make any 

environmental findings under that statute. (a Decision, Order 

and Judgment of Madden, dated January 11, 2008 ("Judgment") at 

4. In the thirty-one years that the Public Authorities 

Control Board has been in existence, it has reviewed innumerable 

project financing applications from public authorities and 

approved billions of dollars of bond issuances. Yet never has it 

been held subject to SEQRA. The PACB has never acted as a "lead 

agency" or "involved agency" within the meaning of SEQRA, and has 

never prepared an environmental impact statement or held public 

hearings pursuant to SEQRA. Moreover, no court has ever held 

that the PACB was required to make environmental findings under 

the statute, and the sole case to address the question (other 

than the decision below) correctly concluded that the PACB was 

not subject to SEQRA. (See 7 17, infra; see also Exhibit A 

hereto at pp. 13-11:. The same conclusion applies here. 

Development Corporation ("ESDC") in opposition to appellants' 
motion to stay construction work address in detail appellants' 
inability to establish irreparable harm and a balancing of the 
equities in their favor. 



Consistent with its purpose and statutory mandate, the PACB 

properly confined its review of ESDC's financial participation in 

the Project solely to the sufficiency of the commitment of funds, 

and so the PACB's resolution approving ESDC's financial 

participation was not subject to SEQLW. 

THE PUBLIC AUTHORITIES CONTROL BOARD 

5. The origins and purpose of the PACB are directed toward 

financial - rather than environmental - concerns. As the trial 

court noted, the Legislature created the PACB in 1976 in response 

to a credit crisis caused by dramatically increased debts 

incurred by certain public benefit corporations, "without 

effective or comprehensive monitoring by the State government." 

Judgment at 16 (citation and internal quotation marks omitted). 

After the Urban Development Corporation defaulted in 1975 on more 

than $100 million in bond anticipation notes, a commission 

appointed by the Governor of New York recommended the enactment 

of a "control mechanism" to bring greater scrutiny to the 

issuance of debt by public authorities. (Id.) This initiative 

led to the creation of the PACB in 5 50 (and later 5 51) of the 

Public Authorities Law. 

6. Under Public Authorities Law § 51(1), the PACB is 

directed to control the debt and other financial commitments of 

public authorities by receiving "applications for approval of the 

financing and construction" of projects proposed by various 

4 



enumerated public authorities, including ESDC. Without the 

PACB's approval, such public authorities may not "make any 

commitment, enter into any agreement or incur any indebtedness 

for the purpose of acquiring, constructing, or financing" a 

project. Public Authorities Law § 51(1). 

7. The PACB has three voting members and two non-voting 

members. Public Authorities Law § 50 (2) . Since the PACB's 

inception, its chair, who is chosen by the Governor, has always 

been the Director of the Budget - the gubernatorial appointee who 

runs the Division of the Budget. (See the Affidavit of Todd D. 

Scheuermann at 77 43-45 (annexed hereto, without its exhibits, as 

Exhibit B)). Before it can approve an application from a public 

authority, the PACB must first give the State Comptroller an 

opportunity to comment. Public Authorities Law § 51(2) . 

8. Further underscoring the PACB1s overarching financial 

focus, the statute provides that the PACB may approve 

applications from public authorities "only upon its determination 

that . . . there are commitments of funds sufficient to finance 

the acquisition and construction" of a proposed project. Id. 

S 51(3). 

THE PACB'S RESOLUTION OF DECEMBER 20, 2006 

9. In September 2005, ESDC announced that because the 

Atlantic Yards Project might have a "significant effect" on the 



environment, it would act as lead agency in preparing an 

environmental impact statement under SEQRA. 

10. In June 2006, the New York State Legislature 

appropriated $100 million to ESDC to help pay for new 

infrastructure improvements relating to the Project. (Ex. B 1 

55). The Legislature also authorized ESDC to issue $100 million 

of bonds for the same purpose. (Id.) Before ESDC could spend the 

appropriation, or issue the bonds, however, the legislature 

understood that ESDC first would have to ask the PACB to approve 

the proposed financing relating to ESDC's financial participation 

in the Project. (Id. 7 56) . 

11. Following its adoption in December 2006 of a modified 

plan for the Project and its issuance of a final environmental 

impact statement, ESDC submitted an application to the PACB 

seeking its approval to participate financially in the Project. 

(Id. 56-59). 

12. At its December 20, 2006, meeting, after giving the 

State Comptroller an opportunity to comment, and after asking for 

additional financial data relating to ESDC's financial 

participation in the proposed Project, the PACB adopted a 

resolution approving ESDC's "participation in the Project . . . 

in accordance with section 51 of the Public Authorities Law" (the 

"Resolution") . (Id. f f  60-69) . Because neither the PACB's 

limited review of ESDC's proposed financial participation in the 

Project, nor the adoption of its Resolution, was subject to 

6 



SEQRA, the PACB did not make a statement 9f written findings 

pursuant to SEQRA. (Id. 7 7  53-54). 

APPELLANTS ARE NOT LIKELY TO PREVAIL ON 
THEIR ARGUMENT THAT THE PACB WAS SUBJECT TO SEQRA 

13. Appellants fall far short of establishing that they 

will likely prevail on their argument that the trial court erred 

in concluding that the PACB's Resolution was not an "action" 

within the meaning of SEQRA and that the PACB was accordingly not 

required to make environmental findings and issue an 

environmental impact statement pursuant to that statute. 

14. Under the Public Authorities Law, in deciding whether 

to approve ESDC's application to financially participate in the 

Project, the PACB had a circumscribed statutory duty to determine 

if "there [were] commitments of funds sufficient to finance the 

acquisition and construction" of the Project. Public Authorities 

Law § 51(3). In determining the "sufficiency of commitments of 

funds," the statute directs the PACB to consider "commitments of 

funds, projections of fees or other revenues and security," which 

may include "collateral security sufficient to retire a proposed 

indebtedness or protect or indemnify against potential 

liabilities proposed to be undertaken." Id. Accordingly, the 

PACB properly based its decision to adopt its Resolution solely 

on its review of ESDCfs financial participation in the Project 

u~lder the criteria established h x r  -I the Public Authcrities Law. 



15. SEQRA does not suggest otherwise. That statute applies 

to "any action . . . which may have a significant effect on the 

environment." E.C.L. § §  8-0109(2). But, as the court below 

noted, the statute expressly exempts from its application 

"official acts of a ministerial nature, involving no exercise of 

discretion." E.C.L. § 8-0105(5) (ii); see also 6 N . Y . C . R . R .  5 

617.5(c! (19); Judgment at 15. As the court acknowledged, "'[iln 

determining whether an agency decision falls within SEQRA's 

purview, . . . the courts cannot rely on a mechanical distinction 

between ministerial and discretionary acts alone."' Judgment at 

15 (quoting Vill. of Atlantic Beach v. Gavalas, 81 K.Y.2d 322, 

326 (1993)). Rather, the "pivotal inquiry" in this case is: 

could the information contained in an environmental impact 

statement have any bearing on the PAC3's narrow decision, based 

solely on financial concerns, to approve ESDC's financial 

participation in the Project? See Gavalas, 81 N.Y.2d at 326. 

16. The court below correctly answered that question in the 

negative. In its comprehensive review of the Public Authorities 

Law (which appellants do not even address in their motion for 

preliminary injunctive relief, see Baker Aff. 17 21-26), the 

court correctly observed that "[wlhile the PACB undoubtedly has 

certain discretion," that discretion is confined to reviewing 

financial aspects of proposed debt-incurring projects, which bear 

"no relationship to the environmental concerns that may be raised 



in an [environmental impact stuuy] . " Judgment at 17 (emphasis 

added) . 

17. This conclusion is, moreover, consistent with the only 

other decision we have located that addresses the question of 

whether the PACB is required to make findings under SEQRA. In 

N.Y. Public Interest Research Group, Inc. v. N.Y. State Public 

Authority Control Board, Index No. 6944-97 (Sup. Ct. Albany 

County Sept. 10, 1998) (Ceresia, J.S.C.), petitioners brought an 

Article 78 proceeding to annul the PACB's approval of a major 

acquisition by the Long Island Power Authority. Like appellants 

here, the petitioners alleged that the PACB had failed to 

consider the acquisition's environmental impact and had thereby 

violated SEQRA. The court rejected that argument, holding that 

the PACB's discretion was "limited to consideration of financial 

aspects of the project and did not authorize review of 

environmental factors," or authorize the PACB to "conduct a SEQRA 

review." (See Ex. A at 10-11) . 

18. Appellants' criticisms of the trial court's similar 

conclusion in this case (Baker Aff. nq 22-26) are without merit, 

and stand no reasonable prospects of success on appeal. For 

example, appellants assert that the court "ignored the inherent 

discretion vested in the PACB that requires the unanimous consent 

of the three voting members of the Board" (Id. 1 2 3 ) .  But the 

court in fact took into account the fact that the PACB has 

"certain discretion," limited to financial considerations. 



(Judgment at 17). In any event, that the PACB has "inherent 

discretion" does not suggest that such discretion encompasses a 

review of environmental (as opposed to financial) considerations. 

19. Appellants' argument that the Legislature "could have" 

expressly exempted the PACB from SEQRA (3aker Aff. 1 26) fares no 

better, because it incorrectly assumes that the PACB is subject 

to SEQRA in the first place. Nor do the broad and precatory 

statements in the Snvironmental Conservation Law suggest a 

contrary conclusion (id. 7 24) . See E.C.L. § 8-0103 (8) ("It is 

the intent of the legislature that all agencies conduct their 

affairs with'an awareness that they are stewards of the air, 

water, land, and living resources" . 

CONCLUSION 

20. In sum, because the PACB undertook a circumscribed 

review only of ESDCfs financial participation in the Atlantic 

Yards Project, its Resolution was not an "action" for purposes of 

SEQRA, and the trial court correctly held that the PACB was 

therefore not required to make any SEQRA findings or issue any 

environmental impact statement under SEQRA. (Judgment at 17) . ' 

' The trial court's conciusion was also correct on other grounds 
including, inter alia, that the State Finance Law 5 68-b(l1) 
exempts from SEQRA review the PACBfs resolution authorizing the 
sale and issuance of Personal Income Tax Revenue Bonds. (See 
Memorandum of Law of New York State Public Authorities Control 
Board in Opposition to the Petition, at 12-18, filed in the 
proceedings below) . 



Unable to establish any likelihood of this Co.~rt's reversal of 

that holding on appeal, appellants fail to establish one of the 

essential elements to obtain the "drastic" relief they now seek. 

Koultukis, 285 A.D.2d at 435; Abinanti, 41 A.D.3d at 396; 

Coinrnach Corp., 3 A.D.3d at 314. 

WHEREFORE, appellants' motion for preliminary injunctive 

relief staying construction work at the Project should be denied 

Dated: New York, New York 
Jan;~ary 25, 2008 

ANDREW CUONO 
Attorney General of the 
State of New York 

Attorney for Respondents-Appellants 
120 Broadway 
New York, New York 10271 

r.,, /-4 ,.. 
By : 

Peter Karanjia 
Special Counsel to the 
Solicitor General 

Telephone: (212) 416-6274 
Facsimile: (212) 416-8962 
(Not for service of papers) 
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George B. Ceresia, Jr., Justice 

Fetitloners have instituted this CFLR Article 78 proceedinq 

seeking to annul a July 16, 1997 decision of the Respondent New 

York State Public Authorities Control Board ("PACB") approving 

Resolution 97-LI-1, which essentially approved with canditions-, a 

series of agreements and transactions by which respondent Long 

Island Power Aurhority ("LIPA") 1s to substantially acquire 

respondent Long Island Llghting Company ("LILCO") as legislatively 

'See, Suffoik Countv v. LIPA, et al. Supreme Court, Kassaz 
County (Index Ko. 34878/97) i 3 / 2 4 / 9 8 )  dismissing a challenge to 
LIPA's August 21, 1997 determination ratifying the Agreements with 
LILCO and accepting the conditions irncosed by the PACB's July 16, 
1997 Resolntlon challenged hereln. The Court held LI2A's 
acceptance of  he PACS-imposed conditions was exempt f ron S E G M  
under PAL 1523-5 1 2 , .  



. - -  . . - ,  :..,?n33S c!; r1t-e 1 -.;. f c n e  'cs- .-.ucr.=r:c:=.s ',a:; :"?.Z.L") !s3e, 

PAL 5122C e= set. '; " '  i n e  sole C ~ C S E  sf 3 ~ ~ 1 3 ~  3sserted is tn3; PAC3 

Called to conpiy wlrk  he State Envlror.centfl Quallty Review Act 

!"SEQ.XA") b y  faillrig r-o consider the envlr2m.entz.l inpact of the 

agreements approved $9 the underlying X~s31..it109. Petitioners 

contend rhat the Resolution was t5.u~ aroltrary, capricinus and 

improper and must bo annulled, aca PAC3 nust Se directed to comply 

~ l t h  SEQRA. All respondents ha-~e filec pre-answer motions to 

dismiss, clziming ;i) that LI?TA1s acqulsltion of LILCC and the 

PACB1s Resolution approving LIPA's acquisltion of LILCO are exempt 

from SEQRA under 3AL i020-s (2) (the "LIsP. exemption") ; and (2) 

PAC3's fi~ance-based zpproval is also exempt from SEQRF. as a 

ministerial act not involving environmental factors (see, PAL §S 

IC20-f [aa] ; 5i [ l ]  iK] ; iC20-b[i2-a] j . Petitloners reply that (1) 

the LILCO-BLJG merger was part of, and appr3ved in, the PP.CBfs 

Aesolution and was subject to SEQRA; and (2) the SEQRA-LI?A 

exemption (PAL 5i020-s (21 ) applies narrowly to those portions of 

the agreements involving LIPA' s acquisition of LILCO' s stock nr 

assets but all other portions of the agreements are subject to 

SEQRA re vie^. For the foregoing reasons, respondents' motions to 

dismiss the verified petltion in its entir.ety for failure to state 

a cause of action is granted, in all respecr-s. 

Backqround 

-1- i..e PAGB was created ln 1 9 7 6  to exercise statewide approval 

poher over the "flnar,cing and constr-ctlon" of proposed debt- 

lncurrlng projects by en~nerated public bexeflt corporations (PPL 

69 50, 51; see, "Hlsrorlcal and Statutozy Ncces" to ?U 55C l n  

McKlnnoys Cons. Laws of N . ' f . ,  Book 42, at z. 6 , .  In 1 9 8 6 ,  t7.e 

Leglslzture created LIFP- zs a r-0:-for-proflr- corporate munlclpal 



e n t ;  t y /  and  p s l l t i c a l  s 1 : c - ' , i v i s ~ c n  of c > e  5 t a t ?  i e s s e r ~ c l a :  

-qovernnent p o s e r s  P.2.: 4152 ",c; s e e ,  5 1 - -, 132 3 - 7 ;  1 :82 I)-?. . 

The 1986 LIP& A c t  d e c i ~ r e d  :hat  excessive e l e c t r i c l t l ;  r a t e s  i n  C.-.P 

s e r v i c e  a r e a  of  LILCO-, an  i n v e s t o r - o w n e d  ~ t ~ i i t y ,  p o s e d  a  t h r e a t  

t o  h e a l t h ,  s a f e t y  and ecocomy of  r e s i d e n t s  and b u s i n e s s e s  i~ c h a t  

a r e a ,  and  LILC3's :nves;?.ent i n  t h e  Shoreham N u c l e a r  ?owe: Plznt 

had Seen impruden t  and f l n a n c l a l l y  s t r a i n e d  LILCO (PAL 5 1 0 2 3 - a , .  

Based o n  t h e  f o r e g o i n g  f i n d i n g s ,  t h e  L e g i s l a t u r e  d e t e r m i n e d  t h a t  

t h e  s i t u a t i o n  c s u l d  b e s t  be  d e a l t  w i t h  by r e p l a c i n g  LILC3 w i t h  a  

2 u b l i c l y  owned power a u t n o r l t y .  I t  c r e a t e d  LIPA, a u t h o r i z i n g  i t  t o  

a c q u i r e  LILCO'S s e c u r i t i e s  o r  a s s e t s  t h r o u g h  negotiated agreement ,  

t e n d e r  o f f e r  o r  eminen t  domain p r o v i d e d  LIPA d e t e r m i n e s  t h a t  such 

a c q u i s i t i o n  would n o t  a d v e r s e l y  a f f e c t  u t i l i t y  r a t e s  (PAL 1020-a; 

1 0 2 0 - h ) .  LIPA was s p e c i f i c a l l y  d i r e c t e d  and a u t h o r i z e d  t o  

n e g o t i a t e  w i t h  LILCO t o  e f f e c t  t h i s  s t o c k  a n d / o r  a s s e t  a c q u i s i t i o n  

"upon s u c h  t e r m s  a s  [LIPAj ,  i n  i t s  s o l e  d i s c r e t i o n ,  d e t e r m i n e s  w i l l  

r e s u l t  i n  [ f a v o r a b l e ]  r a t e s "  (PAL 51020-h [11 [b l  [emphas i s  added]  ) . 

LIPA was g i v e n  v e r y  b r o a d  powers  t o  e f f e c t  t h i s  a c q u i s i t i o n  and t h e  

p u r p o s e s  o f  t i t l e  1-A o f  t h e  PAL ( s e e ,  PAL 55 1020- f ;  1020-9; 1020- 

h  t h r o u g n  102C-k) . S i g n i f i c a n t l y ,  t h e  L e g i s l a t u r e  unequivocally 

p r o v i d e d  t h a t  "[SEQRAj s h a l l  n o t  b e  applicable i n  any r e s p e c t  t o  

s u c h  a c q u i s i t i o n  [Sy LIPA of t h e  a s s e t s  o r  s e c ~ r i t i e s  of  LILCO] o r  

any a c t i o n  [ o f  LIPA] t o  e f f e c t  s u c h  a c q u l s i t ~ o n "  (PAL 51020-5121 

: t h e  "LIPA e x e m p t i o n N ] ) .  

I n  1951,  t h e  C a u r t  o f  Appea l s  u p h e l d  a  1989 S e t t l e m e n t  

Agreement by which LIPA a c q u i r e d  and  d e c o r r ~ ~ l s s i o n e d  t h e  Shoreham 

N u c l e a r  Power P l a n t  (a LILCO a s s e t ?  b u t  d l d  n o t  a c q u i r e  a l l  s f  

LILCO's a s s e t s  and s e c i i r i t i e s ,  and  h e l d  t h t  t h l s  Agreement was ns: 

-The LILCO s e r v l c e  a r e a  i n c l u d e s  Nassau a r c  S u f f o l k  C o u n t i e s ,  
a n c  p a r t s  a f  Queens  County .  

4 
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P , .  yG; ic.: , 5": . Cu,amo e c  a l . ,  7% NY26 ;3?, a f  fa. ' c" A32d l i  1 : .'d 3ep: 

i $ 9 0 ] ,  a f f z .  1 4 ;  Nlsc2d 231) . 

In 1955, t he  L e g i s i a r u r e  arrecded t h e  sP.2 t o  r e q u l r e  c e r t a i n  

LIFA z r c j  e c t s  t o  o k t a i n  PACa financing and construct lo^^ apprzval  

;?AL 5 5 l ; l ;  i k ] ;  1 0 2 0 - f [ a a ] )  ;f csey had c e r t a i n  f i n a n c i a l  impacts 

(PAL 51320-b [12 -a ]  1 . The Leg i s l a i l i r e  s e t  f o r t h  s p e c i f i c  c r i t e r i a  

f o r  PACB's c o n s i d e r a t i o n  and r ~ v i e w  of  LIPA's p r o > e c t s  whicn 

r e l a t e d  t o  u i i l i t y  r a t e s ,  r e a l  p r o p e r t y  t a x e s  and f i n a n c i a l  

f e a s i b i l i t y  b s t  n o t  t o  environmental  f a c t c r s  [PAL 51020-f [aa!  11- 

4 ] [ L .  1995, ch .  5061 ) . The LIPA exemption from SEQRA was not  

d i s t c r b e d  (PAL 51020-s [ 2 ]  ) .  

A s  i t  was l e g i s l a t i v e l y  d i r e c t e d  and a u t h o r i z e d  t o  do, LIPA 

n e g o t i a t e d  wi th  L I L C G  and o t h e r s  t o  e f f e c t  t h e  co~l templa ted  

a c q u i s i t i o n  !PAL 51020-h [ l l !  and e n t e r e d  i n t o  a s e r i e s  of 

h i g h l y  complex, s t r u c t u r e d  and i n t e r r e l a t e d  com.e rc i a1  t r a n s a c t i o n s  

and agreements  (PAL 5 1020-f r h ] ! .  A l l  p a r t i e s  t o  t h i s  s p e c i a l  

p roceed ing  ag ree  t h a t  t h e s e  Agreements e f f e c t i v e l y  accomplish 

LIBA's a c q u i s i r i o n  of most of LILCG, a l though p e t i t i o n e r s  contend 

t h a t  t h e s e  agreemenEs "go f a r  beyond F.ere ' a c q u i s i t i o n '  by LIPA of 

t h e  ' s e c u r i t i e s  o r  a s s e t s  o f  LILCG"', and t o  t h a t  e x t e n t  a r e  s u b j e c t  

t o  SEQRA (cf. 9 F - L  5 1 0 2 0 - ~ 1 2 1 .  

The a c q ~ i s i t i o r ?  arrangement was s t r u c t u r e d  a s  fo l lows .  F i r s t ,  

LILCO and BUG agreed  t o  merge and form a  new hold ing  company -- 

NEWCO-- t o  manage t h e i r  con-kirieci Dusinesses .  Then LIPA, LILCO, 

NEWCO and a f f i l i a t e d  p a r t i e s  e n t e r e d  i n t o  what PP-CB l abe led  cne 

"Acquis i t ior !  Aqreement" ! i . e .  t h e  A-greement and P lan  of  Merger) and 

e n t e r e d  c r  ?r3posed s e v e r a l  a d d i t i o n a l  " r e l a t e d  agreements" 

n e c e s s a r y  t o  lnplement  t h e  a c q u : s i ~ l o n  of L I L C G  by LIP&.. 



The Resolution 

37. u , 3 3 - ,  Ehe ?kc3 a5cpceS i:e ?.esoluc-cp. at 1ss;e 

apprsving L i ? P . ' s  ?ro:ect, i.e. che kc~uis;t~cn P.greement a7.d 

related agreene7.t~ 'see, PAL 95;il: .k]; 1320-f [,a]: 1020-k :12-1; 

. . .  . 
1 1 ~ 1  ,prcv;s;sr. czlqgerlng PACE revlel& > f  This LIPA pro2ect 1 ,  . 

The Li?A pro2ect apprcved by the FACE! 3escluz:on Gas ??scribed as  

the "exncuticr, ar,d delivery ?f all s2c.i. aqreements 2s may be 

required fsr tne prsposed acquisition of ILILCO] in acccrdance wizh 

the terms cf this resoluticn" . The Resclution apprcved LIFA' s 

entry inte the "related agreements" tc effect the Acquisition 

Agreement, iricluclng but not lirni~ed to the prcposed (1) Nanagenent 

Services P-greement - under which NENCO will manage the transm~ssion 

and distribution system under LIFA policies; (2) the Energy 

Panagement Agreement - under which NEkiEe will provide fuel and 

power supply services: (31  Power Supply Agreement - pursuant to 

which LIFA wlll purchase electrical capacity and energy from NEWCO; 

(4) Generazlon Furchase Right Agreemenr - giving LIPA tne future 

cption tc purchase all generating assers from NEWCO, subject to 

certain approvals and conditions and ( 5 )  Hedge Partnership 

Agreement - enabling LIPA tc enter transacrricns tc mitigate the 

r lsks cf interest rate increases. PACB' s Zesclution apprcved "all 

cther agreements ccntemplated" by the related aqreements. 

Ccntrary to petiticners ccntenticn, uhdlle the PACB certainly 

ccnsidered the separate and distincr lILCO-B3G merger deal in 

appr3v:ng :he LIPA acquisiticn deal, that LILCO-BUG rr~erger 5etwee~ 

prlvate ccmpanies was nct submitted tc PA23 fcr apprcval, ar,d ns 

such PACB apprsval was required under t-e PAL isee, PAL 551 [Powers 

2r.d duyles cf PACB!. An Environmezta- Impact Statenent :EISJ 

related to That LiLCO-a3G merger has beer. flled with the Pubilc 

Ser-jice Cc~misslcn, a case which %as per.di7.q when petiticners 



The SEORA Challenqe 

As noted, Betitioners contend that tne PACa's approval of t;e 

agreeme~ts underlyizc the Resolution msst Be anF--lled because PAC3 

falled to conduct an envlropmen~al revlew or ~nltial determlnatlon 

of significance befcre adopting its 3esol'Jclon. As an initial 

matter, to the extent that petitioners' submissions silggest that 

SEQRA applies to LIPA' s entry into the Acql~isltion Agreement and 

related agreements, that contention is flat1 y refuted by the plain 

language of the LIFA exemption from SEQRA (Si023-s [ 2 ] )  . The PAL 

clearly provides that SEQRA "shall not be applicable in anv 

respect" to LIEArs acquisition of the securities or assets of 

LILCO, and that SEQRA is inapplicable to "any actlon" of LIPA "to 

effect such acquisition" (FAL 91020-s12] [emphasis added]). The 

agreements LIPA entered or proposed in fact effected the 

contemplated acquisition of LILCO and thus the SEQRA exemption 

applies. 

Petitioners contend that the approved agreements involve more 

than LIPAfs mere acquisition of LILCO and to that extent are 

subject t:, SEQRA.  Eowever, the highly complex, interrelated 

agreements negotiated by the parties to effect LIPAfs acquisition 

are inseparable. LIP>- exercised its statutory duty to -Jse its 

discrerlon to negotiate acquisition terms wlth LILCO which will be 

favorable to rate payers (PAL 3020-n i l !  [ b l  1 .  :his court cannot 

and s:~ould not parse up these hlqhly complex commercial 

:ra~sactions to separate "acqulsltlo-" terms from other 

~n~errelated elemerlcs of this overall pro2ect. LIPA negotiated 



- -  
:err.~ :o errerr :he zcquls;tlsr. sf ;L I l .CG.  .4gre33c;.;s er,:ered 

L I  P A  ts :hat ecd ;re rot scb;ec: :o 5Z;Ik.z. '"lr, any respec~", :PAL 

1023-5 ; 2 ]  : . "a.y action" of 112.4 "to effect sue:? acquisitlor," is 

exempt from 5EQR.q (S12C-s[2];, a ~ a  the f a c ~  t h a ~  the 

understanda5ly coxpiex serles of transacrions r-o accomplish the 

a~q.aisi~ion are nct srrictly liaired to asset -r stock acqulsitlon 

does nor subject ;hen to SEQRF., because ~t 1s st111 inteqral actizn 

"to effect" the acquisition. Indeed, the negotiated Acquisition 

P-greement was specifically conditlon~d on the "related agreements" 

being consunmated, and together they effected LIPA' s exempt 

acquisi tior, (see, P-cquisit ion Agreement, 54.4 (a: and 5 8 .  i (c) ; . 
Petitioners' character izatior, of the related agreements as 

"collateral" is unavailing. LIPA clearly determined these 

agreements were an integral part of the complex and highly 

structured cverall transaction requlred and negotiated to affect 

the acquisition. 

Further, LI2A was not required, as petitloners suggest, to 

purchase all of LILCO' s assets and securities and was not precluded 

from allowing LILCO to continse to participate directly or through 

a subsidiary in supplying electrlc power in the LILCZ area. 

Xather, the extent, timing and terns of the acquisition Liere 

entrusted to LI2I1s sole discretion so long as the resulting 

acquisition did nor have an unfavorable effect on utility rates 

(PAL ;020-h [il [b! . (see, Matter of Citizens v. Cuomo, suDra, 78 

KY2d at 413-414). Thus, all the LI?A-negotiated agreements 

approved by the Resolution effected the acquisition and th;~s were 

SEGRP--exempt. "Nothing in this respect could be plainer" (Matter 

of Cltizens v. Cuomo, 78 NYZd suDra at 415:. 

The next Issue is whether PACa's approval, by Resolutilon, of 

the underlylng agreements is sub; ect to SEGRA revlex. The 


















































