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that those could be avoided with minimal compliance not constituting even any commencement 

of construction of Phase II. 

16. Respondents’ sole reply is to point to Section 8.1(d) of the Development Agreement which is 

only a reiteration of the statement in Section 2.2 that FCRC must use commercially reasonable 

methods to complete the project by 2019.1

17. Respondents do not explain how the specific provision of Article VIII of the Development 

Agreement which have the specific completion dates could be deemed irrelevant and allow 

ESDC to find FCRC in default of the agreement if the project is not completed by 2019.  Where 

a contract between the parties has such specific language,  how could one party seek to enforce a 

more vague provision?  Respondents do not address that issue. 

 

18. In their memorandum of law, Respondents continue to claim that notwithstanding the clear 

provisions of the Development Agreement, FCRC has unspecified clear economic incentives to 

complete the project by 2019.  However, in this litigation, FCRC has not submitted a single 

affidavit from anyone associated with FCRC making that statement or providing any objective 

evidence to that effect.  There is no evidence to demonstrate that FCRC might not make a 

sufficient return on its investment with a partially completed Phase I and then seek to abandon or 

extensively prolong Phase II. 

19. Respondents’ failure to address the lack of enforceability of the ephemeral 2019 date is an 

acknowledgement of Petitioners’ argument.  Where this Court relied upon ESDC’s 

representations that FCRC would be  held to a binding commitment for completion by 2019, the 

Development Agreement demonstrated conclusively to the contrary. 

Relief 

                     
1 ESDC’s Memorandum of Law miscites the section as 8.2. 








