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June 28, 2006
YVia Hand Delivery
New York State Supreme Court
Appellate Division — First Department
27 Madison Avenue
New York, NY 10010

RE: Develop Don’t Destroy Brooklyn, et al. vs. Empire State
Development Corp. and Forest City Ratner Companies
Sup. Ct. NY Co. Index No. 100686/06
Dear Court Clerk:
Enclosed for filing are the following documents relative to the above matter.
1. Petitioners-Respondents Develop Don’t Destroy Brooklyn, et al ’s Notice of
Motion for an order granting leave to the Petitioners-Respondents to appeal to the

Court of Appeals from the order of the Appellate Division.

2. Affirmation of Jeffrey S. Baker, Esq. with Exhibit 1 dated June 23, 2006, in
support of Petitioners-Respondents’ Motion

3 Affidavit of Service.

4. This firm’s check in the amount of $45 for the filing fee.

This motion is returnable on July 10, 2006 at 10:00 A M.

Should you have any questions, please do not hesitate to contact my office

spectfully yours,

es A, Muscato II
cc: Douglas M Kraus, Esq. (w/enclosures)
Richard Leland, Esq. (w/enclosures)




SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

- X
In the Matter of
DEVELOP DON’T DESTROY BROOKLYN, et al
Petitioners — Respondents —
Cross-Appeliants,
NOTICE OF MOTION
- against -
Sup. Ct. N.Y. Co.
EMPIRE STATE DEVELOPMENT CORPORATION Index No 100686/06

Respondent — Appellant -
Cross-Respondent,
and
FOREST CITY RATNER COMPANIES,

Respondent — Cross-Respondent.

X

PLEASE TAKE NOTICE, that upon the annexed affirmation of Jeffrey S. Baker, Esq.,
affirmed the 23™ day of June, 2006, the order and judgment of the Supreme Court, New York
County, enteted on or about February 15, 2006, the order of the Appellate Division, First
Department, unanimously modifying that order of the Supreme Court and entered in the office of
the Clerk of the Appellate Division on May 30, 2006, the record on appeal to the Appellate
Division, and upon the briefs filed therein, and upon all the papers, pleadings, and proceedings
herein, the Petitioners-Respondents will move at a term of the Appellate Division of the Supreme
Court, First Depaxtment,.to be held at the Courthouse thereof, at 10:00 am, on the 10™ day of
July, 2006, at the opening of court on that day, or as soon thereafter as counsel may be heard, for

an order granting leave to the Petitioners-Respondents to appeal to the Court of Appeals fiom the




order of the Appellate Division, pursuant to CPLR 5602, upon the grounds that the case affects a

large public interest and is of public importance, and the case presents a question of law that is

novel or unique, and for such other and further relief as the Court may deem just and proper.

Dated: June 27, 2006
Albany, New York

T0:

Douglas M Kzaus, Esq.
Skadden, Arps, Slate, Meagher
& Flom, LLP

Attorney for Empire State Development Corp.

Four Times Square
New York, New York 10036

\oisti—

@\es A. Muscato Ik ~

Richaid Leland, Esq.

Kramer, Levin, Naftalis & Frankel, LLP
Attorneys for Forest City Ratner Companies
1177 Avenue of the Americas

New York, New York 10036




SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARIMENT

In the Matter of
DEVELOP DON’T DESTROY BROOKLYN, et al. Sup. Ct N.Y. Co.
Index No. 100686/06

Petitioners — Respondents —
Cross-Appellants,

- against -
EMPIRE STATE DEVELOPMENT CORPORATION
Respondent — Appellant —
Cross-Respondent,
and
FOREST CITY RATNER COMPANIES,

Respondent — Cross-Respondent.

X

AFFIRMATION OF JEFFREY S. BAKER

STATE OF NEW YORK. )
88 :
COUNTY OF ALBANY )

JEFEREY S BAKER, being duly sworn, deposes and says:

1. I am a member of Young, Sommer, Ward, Ritzenberg, Baker & Moore, LLC,

attorneys for the petitioners/tespondents Develop Don’t Destroy Brooklyn, et al. (“Petitioners™)

in this action. I make this Affirmation in support of petitioners’ motion for leave to appeal to the

Court of Appeals that portion of this Court’s order which reversed the Supreme Court’s
disqualification of David Paget, Esq., and his firm, fiom serving as attorney for respondent/

appellant Empire State Development Corporation (“ESDC”) in its environmental review,




conducted under the New York State Environmental Quality Review Act (“SEQRA™), of the
proposed Atlantic Yards Project (“the Project”) in Brooklyn, which would be built by respondent
Forest City Ratner Companies (“FCRC”). A complete copy of this Court’s Decision and Order
dated May 30, 2006 (the “Order”), from which petitioners request leave to appeal, is annexed
hereto as Exhibit 1.

2 The issue which petitioners seek to present to the Court of Appeals is one of first
impression in the Courts of New York State, and of vital importance to the people of this State —
whether the 1ules governing attorney conflicts should be the same for governmental entities as
they are for private parties

3 This Court analyzed the conflict-of-interest issue involving ESDC, a New York
State government agency, according to standards applicable to private parties in private conflicts.
Petitioners submit that to the extent those standards exclude the public interest, they are
inappropriately applied here. In the context of a potential conflict involving a government
agency conducting a public process in the public interest, the ethical bar must be higher.

4. Specifically, the questions of law to be reviewed by the Court of Appeals are as
follows:

(a) whether members of the public who have standing to challenge the lead agency’s
determination under SEQRA also have standing to seek disqualification of the
lead agency’s counsel on conflict-of-interest grounds;

(b)  whether ESDC, as the lead government agency under SEQRA, is permitted to
waive a conflict of interest as if it wete a private party to a purely private

transaction, even where there is a showing of a reasonable public perception that




the government agency’s consent was provided in a manner inconsistent with its
public trust; and

(c) whether the appearance of severe impropriety, alone, is sufficient to warrant
disqualification of an attorney representing a government agency in a matter
serving the public interest

The Public’s Standing

5. Petitioners respectfully submit that the denial of standing to membets of the
public directly affected by ESDC’s environmental review of the Project to object to the conflict
of interest of ESDC’s choice of counsel effectively disenfranchises the citizenry, impaits the
integrity of the environmental 1eview process, and opens the door to government corruption and
favoritism. This issue goes to the heart of the public process, and merits review by this State’s
highest Court. |

| 6. This Court applied the same standards as for private parties in private transactions
to find that petitioners lack standing to challenge Mr. Paget’s representation of ESDC in its
SEQRA review of the Project. The Court determined that because petitioners do not have an
attorney-client relationship with Mr. Paget, Mt Paget owes them no duty that might give
petitioners standing to object to a conflict involving him. But there is a duty owed to the public
here by ESDC, which duty petitioﬁers contend ESDC breached and this Court did not address.

7. Where, as petitioners allege here, a government agency puts other interests ahead
of'its duty to serve the public interest, it is the public, not the agency, that is harmed. Therefore,
it is the affected members of the public, not the agency, who are motivated to object to the

conflict. The denial of standing per se to citizens directly affected by a government agency’s




choice of conflicted counsel effectively precludes the conflict from ever being examined.

8 Although this Court reasoned that petitioners have adequate recourse to chatlenge
the conflict of intetest in their ability to provide input into and obtain judicial review of ESDC’s
ultimate decision, petitioners respectfully submit that this is not adequate recourse. Given
ESDC’s “considerable latitude under SEQRA to determine how or whether to mitigate the
substantial environmental impacts of the Project, ESDC’s likely invocation of the attorney-client
privilege in any such challenge, and the deferential standard of review in an Article 78
proceeding, it would be extremely difficult, if not impossible, once the process is complete, to
parse out how the involvement of an attorney with conflicted loyalties affected the ultimate
result. As the court below observed, the only effective means for challenging the potential bias
resulting from the participation of the developer’s attorney in the environmental review process
is to seek early disqualification.

9 Moreovert, the defect in allowing Mr Paget to continue as counsel to ESDC
relates to the integrity of the environmental review process itself, not to the ultimate outcome
Given the importance of the interests at stake — the protection and preservation of the
environment, and the public’s trust in this State’s governmental process — the issue of the
public’s standing warrants the attention of this State’s highest Court.

ESDC’s Waiver of Its Attorney’s Conflict

10.  Petitioners respectfully submit that the same error — distegard of the public
interest — was made on the issue of ESDC’s waiver of its counsel’s conflict. Permitting ESDC to
waive the conflict as if it were a private party involved in a purely private transaction, without

any consideration of whether such a waiver violates the public interest, represents an expansion




of a government entity’s ability to consent to a conflict of interest.

11, The New York State Bar Association’s Committee on Professional Ethics (the
“NYSBA Ethics Committee™), in its most recent opinion addressing the issue, expressly stated
that a government official’s consent to a conflict of interest on the part of a governmental entity’s
counsel should be made pursnant to a process “sufficient to preclude any reasonable public
perception that the consent was provided in a manner inconsistent with the official’s public
trust.” (NY Eth. Op. 629, N.Y. St. Bar Assn. Comm. Prof. Eth, 1992 WL 465631.) The court
below echoed the NYSBA Ethics Committee’s opinion, finding Mr. Paget’s role on both sides of
the ESDC’s review of the Project “detrimental to . . . the objective public interest standard[.]”
(Transcript of February 14, 2006 Proceedings before Honorable Carol Edmead, J. (“Hearing
T1.”), 115:19-22)

12 This Couzt’s analysis of the conflict issue distegarded the consideration of the
public interest and public trust which both the NYSBA Ethics Committee and the motion court
found critical. Given this significant inconsistency between this Coutt’s approach and that of the
NYSBA Ethics Committee and the court below to this issue of vital importance to the public,
this issue should be resolved by the Court of Appeals.

Appearance of Severe Impropriety

13, Although the court below found that Mr. Paget’s representation of ESDC presents
a “severe crippling appearance of impropriety” (Hearing Tr. 115:14), this Court, applying the
same standards applicable to private parties involved in purely private transactions, ruled that the
appearance of impropriety alone is insufficient to disqualify ESDC’s counsel.

14.  Inso ruling, the Court appears to have disregarded not only the opinion of the




NYSBA Ethics Committee, but also the additional and special ethical obligations imposed on
public officials and employees pursuant to Public Officers Law §74, the ample case law, and
opinions of the New York State Attorney General and the State Comptroller, to the effect that in
the public realm an appearance of a conflict of interest, even without a clear violation of a
statutory prohibition, wartants recusal or annulment of the action taken.

15, “A public official must always be above suspicion.” Matter of Tuxedo
Conservation and Taxpayers Assoc. v. Town of Tuxedo, 69 A D 2d 320, 418 N 'Y S 2d 638 (2d
Dep’t 1979). No good purpose is served, and in fact the public good is harmed, by applying a
narrower rule here.

16.  This Court ruled further that even if the appearance of impropriety were sufﬁgient
to warant disqualification, petitioners fail the applicable balancing test. In that regard, the Court _
| made a finding that “it seems clear that petitioners intended the disqualification motion as a
significant tactical maneuver in their campaign against the Project.” As support for this finding,
this Court cited a New York Times news article over which petitioners had no control, and a press
release issued by petitioner Develop Don’t Destroy Brooklyn, in which that organization
expressed its concern about governmental integrity and took ESDC to task for attempting to
maintain as its counsel an attorney whom many see as having an unmistakable, inherent bias
toward FCRC.

17.  Not only do these documents fail to evince tactical maneuvering, the Court
appears to have disregarded the submissions to this Court of the several amici curiae who felt
compelled to address the attorney conflict issue. In particular, amicus New York Public Interest

Research Group, which takes no position on the merit of the Project, nevertheless expressed its




deep concerned about the integrity and effectiveness of the environmental review process.
Moreover, the elected officials who also appeared as amici curiae squarely addressed the issue of
governmental integrity and attested to the chilling effect the apparently cozy relationship between
ESDC and FCRC has on public participation in the SEQRA process.

18. It has long been the rule that in order to maintain public confidence in the integrity
of government, public officials must avoid even the appearance of impropriety. That portion of
this Court’s Order which petitioners request be reviewed appears to change the rules and lower
the standard, and should be reviewed by the Court of Appeals.

Conclusion

19.  The specific conflict of interest issue presented here appears to be a case of first
impression in New York State courts, and implicates fundamental issues of governmental
integrity and accountability in the context of an enormously controversial development project
that will have a significant impact on hundreds of thousands of citizens and significantly change
several Brooklyn neighborhoods.

20.  To hold that the ethical rules applicable to a public entity acting for the benefit of
the public are the same as the rules applicable to purely private conduct, particularly in the
context of the State government’s oversight and review of a publicly subsidized, large-scale

community redevelopment project, undermines public trust in the integrity of government.

21.  Because this issue is vitally important to the public and presents a novel issue of
law, petitioners respectfuily submit that leave to appeal to the Court of Appeals should be

granted.




Dated: June 23, 2006

Albany, New York %/"
y i

/C7

Jeffiey S Baker




Roevwed 5/}5’/069

At a Term of the Appellate Division of the Supreme
Court held in and for the First Judicial Department in
the County of New York on March 9, 2006. .

Present - Hon. Peter Tom, Justice Presiding,
Luis A. Gonzalez
John W. Sweeny, Jr.
James M. Catterson
Bernard J. Malone, Jr., Justices.

Develop Don't Destroy Brooklyn, et al.,
Petitioners/Plaintiffs-Respondents-
Appellants,

-against-

Empire State Development Corporation, M-990
Respondent /Defendant -Appellant - Index No. 100886/06
Respondent,

-and-
Forest City Ratner Companies,

Respondent /Defendant -Respondent.

An appeal and cross appeal having been taken to this Court
from the order and judgment (one paper} of the Supreme Court, New
York County, entered on or about February 15, 2006,

And petitioners/plaintiffs having moved for an order in the
nature of a preliminary appellate injunction pursuant to CPLR
5518 staying demolition of buildings known as 608-620 Atlantic
Avenue, 461 Dean Street, 463 Dean Street, 585-601 Dean Street,
and 620 Pacific Street, Brooklyn, New York, pending hearing and
determination of the appeal and cross appeal,

Now, upon reading and filing the papers with respect to the
motion, and due deliberation having been had thereon,

Tt is ordered that the motion is denied.

ENTER:

Q&“‘fﬁﬁ%?w O 0R0uc (Jolfe.

Clerk

Exhibit |
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YOUNG, SOMMER ... LLC

MAY 30 2005

SUPREME CQURT, APPELLATE DIVISION
First Department, March 20086

Richard T. Andrias, J. P,
David B. Saxe

Joseph P. Sullivan

Milton L. Williams

James M McGuire, JJ.

8261
Index 100686/06

Develop Don’t Destroy Brooklyn, et al.,
Petitioners-Respondents-Appellants,

~against-

Empire State Development Coxporation,
Respondent -Appellant -Respondent,

Forest City Ratner Companies,
Respondent -Respondent

Council of Brooklyn Neighboxhoods,
New York City Councilwoman Letitia James,
New York State Senator Velmanette Momtgomery,
U.S. Representative Major R. Owens, and
New York Public Interest Research Group,
Amici Curiae.
x

Cross appeals from an ordexr of the Supreme Court,
New York County (Carcl Edmead, J.), entexed
February 15, 2006, which, inter alia, granted
respondents’ motion to dismiss certain parts
of the petition, and granted the petition to
the extent of disqualifying Empire State
Development Corporation’s counsel, David
Paget, and his firm, from contimiing to
represent the agency in connection with the
Project




Skadden, Arps, Slate, Meagher & Flom LLP, New
York (Douglas M. Kraus and Angela G. Garcia
of counsel), for appellant-respondent.

Young, Sommer, Waxd, Ritzenberg, Baker &
Moore, LLC, Albany {(Jeffrey S. Baker of
counsel), for respondents-appellants

Kramer Levin Naftalis & Frankel LLP, New York
{(Jeffrey L. Braun, Richard G Leland and
Kerri B, Folb of counsel), for respondent.

Judy Rein, Brooklyn, for Council of Brooklyn
Neighborhoods, amicus curiae.

Lynn Armentrout, New York, for New York City
Councilwoman Letitia James, ¥New York State
Senator Velmanette Montgomery and U.S.
Representative Major R. Owens, amici curiae.

Randall L. Ragey, New York, for New York
Public Interest Research Group, amicus
curiae.




WILLIAMS, J

The primary guestion raised upon this appeal is whether the
motion court’s disgualification of counsel for respondent Empire
State Development Corporation (ESDC) due to the “appearance of
impropriety” was proper. We conclude that it was not.

In December 2003, respondent Forest City Ratner Companies
(the developer) announced its proposed redevelopment of the
Atlantic Terminal area of Brooklyn. The Atlantic Yards Arena and
Redevelopment Project (the Project) would encompass 22
underdeveloped acres that includes several blocks of occupied
regsidential and commercial structures and 8 acres of the
Metropolitan Transportation Authority’s Vanderbilt Yards, a
below-grade, open-air storage area for buses and Long Island
Railroad cars. The Project, among other things, would include a
multiple~-use arena (up to 20,500 seats) for the NBA’‘s New Jersey
Nets, public space, and approximately 9 million sguare feet of
office, commercial and residential space (7300 residential units,
2250 of which would be affordable rxental housing), some of which
would be built upon a permanent platform constructed over the
Vanderbilt Yards that would ameliorate the iscolating effect of
the Yards on the surrounding neighborhoods.

ESDC is the lead government agency on the Project. The

primary mission of this agency is to encourage economice




investment throughout New York State, and it does so in part by
promoting large-scale real estate projects that create and retain
jobs and/or reinvigorate distressed areas. In furtherance of its
mission, ESDC has powers of condemnation and to override local
zoning ordinances.

Priox to approval, the Project must comply with the State
Environmental Quality Review Act (SEQRA) (Environmental
Congervation Law art 8). The environmental review process began
with ESDC's issuance, on Septembexr 16, 2005, of a “Combined
Notice of Proposed Lead Agency Designation, Public Scoping and
Intent to Prepare a Draft Environmental Impact Statement”
(Positive Declaration) for the Project. This document announced
ESDC's determination that the proposed project was a “Type I”
action within the meaning of SEQRA and its regulations, and that
ESDC would act as the lead agency in preparing the Envizonmental
Impact Statement (EIS) for the Project. ESDC simultaneously
issued a “Draft Scope of Analysis for an Environmental Impact
Statement” (Draft Scoping Document)  ESDC held a public hearing
on Octcber 18, 2005 to obtain comments on the Draft Scoping
Document

The next step in the process, after considerxation of the
public’s comments, will be BSDC’s revision of the Draft Scoping

Document and issuance of a Final Scope of Analysis for an




Environmental Impact Statement (the Final Scoping Document),
which will determine the issues, and the methodologies for
analyzing those issues, to be addressed in the EIS. The Final
Scoping Document is preliminary to an exhaustive analysis of the
potential envixonmental impact ¢f the Project. Thereafter, ESDC
will prepare and disseminate to the public a draft EIS, and will
hold one or more public hearings to obtain comments on that draft
regarding issues such as the adequacy of its examination of
potential environmental impacts and its proposals for addressing
such impacts. Subsequently, a final EIS will be issued, which is
gsubject to judicial zeview.

ESDC’s outside counsel for the Project’s environmental
review process is David Paget, a member of Sive, Paget & Riesel,
P.C., who is considexed one of the foremost environmental lawyexs
in the nation. He is an expexrt in the preparaticn of EI
statements for large, complex projects puxrsuant to federal, New
York State and New York City environmental law. He has been
ESDC’3s environmental counsel on a wide variety of major projects
for nearly 30 years.

In December 2003, the developer retained Paget as outside
environmental counsel for the limited purpose of aiding it in
negotiating the environmental review process  Its primaxy

outside counsel for the Project is the firm of Fried Frank Harris




Shxiver & Jacobson LLP, which has represented it in all Project-
related negotiations, including those with ESDC and other
government agencies ESDC approved of the developer’s retention
of Paget, but as Paget made clear in a February 2004 meeting with
representatives of the developer and Fried Frank, ESDC was likely
to retain him for purposes of the environmental review process if
it became the lead agency on the Project; indeed ESDC had
expressed such intent. The developer understood and agreed, and
shortly thereafter entered into an initial cost reimbursement
agreement with ESDC in connection with the Project wherein the
developer would pay certain costs incuxred by the agency and BSDC
would authorize and/or oversee certain services to be rendered on
the Project, including legal services to be rendered by Paget’'s
firm regarding the environmental analysis. Subseguently, as of
October 1, 2005, ESDC retained Paget, by written agreement, for’
purposes of the Project’s environmental review process, and as of
that date, Paget ceased repzesenting the developer on the Project
and has represented ESDC only.

In 2004, as the developer began acguiring buildings in the
Project “footprint” area, it was aware that some of those
buildings were in poor condition and could ounly be preserved, if
at all, at great cost. Eaxly in 2005, the developer’s seniox

vice president for commercial development compiled a list of




properties delivered ox to be delivered to it vacant and that
appeared to be so dangerously dilapidated as to warzant
demolition. This determination was based upon his perscnal
inspection of the premises and was made in consultation with an
environmental consulting firm, ARKRF, Inc. The developer also
retained LZA Technology, a structural engineering consulting
firm, to inspect the buildings and make recommendétions regarding
demolition By spring 2005, LZA had prepared a report on each of
the buildings it inspected and determined that some of those on
the senioxr vice president’s list did not in fact fequize
demolition. The developer decided not to demolish those
buildings. However, discussions arose whethex, as to five of the
buildings LZA determined should be demolished, demolition could
be accomplished without an environmental review process by ESDC.
Paget advised that the only way the review process could be
avoided and demolition could occur before completion of the EIS
would be if the demolition could be properly designated a Type IX
action, i e., that the buildings posed an immediate danger to the
public. Type II actions are not subject to review because they
*have been determined not to have a significant impact on the
environment or are otherwise precluded from environmental review
under Environmental Conservation Law, article 87 (6 NYCRR

8§ 617.5[al), and include:




emergency actions that are immediately
necessary on a limited and temporaxy basis
for the protection or preservation of life,
health, property or natural resouxrces,
provided that such actions are directly
related to the emergency and are performed to
cauge the least change or disturbance,
practicable under the circumstances, to the
énvironment . Any decision to fund, approve
or dizrectly undertake other activities after
the emergency has expired is fully subject to
the review procedures of this Part (6 NYCRR

§ 617.5[¢c] [33]).

The developer decided to seek an ESDC determination asg to
whether such an emergency demolition was warranted. Its November
2, 2005 presentation to ESDC was followed by an updated report
from LZA, which reiterated that the five buildings should be
demolished on an emergency basis. ESDC’'s Director of Planning
and Environmental Review issued an emergency declaration on
December 15, 2005, authorizing emergency demolition pursuant to
6 NYCRR § 617 .5(c) (33) as a Type II action not subject to SEQRA
review. In the declaration and in her affidavit, the Director
stated that hexr decision was based upon her previous tour of the
project site where ghe saw “a number of vacant, boarded~up, and
deteriorated buildings that did not have landmark designation ox
othexr historical significance,” her awareness that such buildings
present great risk to public health and safety for a variety of

reasons, her discussions with ESDC senior staff and outside

environmental counsel (Paget’s firm}, and the graphic visual




evidence of hazardous conditions submitted at the presentation
and in the LZA report, such as “cracked bearing walls,
deteriorated roofs and flooring, and degraded floor joists and
timbers. ¥

As a result of the issuance of the declaration, petitioners,
who are wvarious neighborhood ocrganizations and individuals who
live in or near the Project area, brought an article 78
proceeding against ESDC and the developex by oxder to show cause
dated January 19, 2006. The verified petition, in seeking, intex .
alia, a preliminary injunction, asserted two causes of action
against ESDC. First, it sought annulment of the declaration as
arbitrary and capricious, alleging that its issuance violated
SEQRA because ESDC accepted without any independent review the
developer’s representations as to the condition of the buildings,
and that ESDC also failed to considexr whether there were
reascnable measures other than demolition that may have been
taken. It also sought to enjoin demolition of the buildings
pending independent engineering assessments of their conditions
and determinations made on that basis as to whether demolition is
necessary to protect public health and safety. Secondly, the
petition sought the disqualification of Paget and his firm fxom
representing either ESDC or the developer on the Project due to

“an irreconcilable conflict of interest.” It alleged that Paget




and his firm’'s representation of first the developer and latex
ESDC on the Project, in addition to their continued
representation of the developer on other matters, “undermines
public confidence and the expectation that ESDC will undertake an
objective review of the Project #

The court denied petitionezrs’ motion for a temporary
restraining order and set an expedited briefing schedule for
their motion for a preliminary injunction, and respondents made
crosg motiong attacking the petition. Subsequently, the court
denied the motion for a preliminary injunction, finding that
petitioners failed to demonstrate ESDC’s declaration was
arbitrary and capricious or an abuse of discretion, and that the
declaration was supported by the xecord  However, it granted the
petition to the extent of disqualifying Paget from representing
ESDC, enjoining ESDC from taking further action until new counsel
was retained, and ordering ESDC to retain new counsel within 45
days. The court found that ESDC retained Paget in February 2005
after the developer retained him in December 2003, and that the
resultant simultaneocus representation constituted prima facie
evidence of a conflict of interest  The court also found that
Paget failed to assext or demonstrate there would be no actual or
apparent conflict in loyalties or diminution in the vigor of

representation of both respondents

10




The motion court misapprehended material facts and
misapplied the applicable law in granting the petition to the
extent of disqualifying Paget and his law firm from representing
ESDC. The court erroneously found that a prima facie conflict of
intexest existed due to Paget’s and his firm's alleged
simultaneous representation of the developer and ESDC in this
matter, and that the resulting appearance of impropriety
warranted disqualification. Initially, petitionexs had no
standing to seek disgualification since they did not c¢laim, nox
had there evexr been, an attorney-client xelationship between the
attorney/law firm and petitioners. “{Iif there is no duty owed
there can be no duty breached” (Rowley v Waterfront Airways, 113
AD2d 926, 927 [1985]}; see also Saftler v Government Empls. Ins.
Co., 95 AD24 54, 57 [19283]). Their xecourse for protecting the
public intexest in the SBEQRA review process is the statutory
provision for public participation in the drafting and finalizing
of the EIS (see ECL 8-0109%), as well as review of ESDC’s final
determination via a CPLR article 78 proceeding or other
appropriate legal action

Furthermore, the court erred in finding that a prima facie
conflict of interest existed due to Paget and his firm's alleged
simultaneous representation of the developer and ESDC in this

matter. The record indisputably shows that the representation

11




was consecutive in that the firm represented the developer in
this matter from December 2003 through Septembexr 2005, at which
time, upon due notice to all concerned, he ceased that
representation and assumed representation of ESDC in this matter
in October 2005. The only simultaneous representation occurred
when counsel assumed representation of ESDC in this matter and
his firm continued its representation of the developer on two
other minor matters, unrelated in any way to the Project or to
ESDC. Nevertheless, the court, relying on the cost reimbursement
agreement between ESDC and the developer dated February 2004 {not
2005, as the court stated) zegarding legal sexrvices to be
prxovided by the law firm on the environmental issues of the
Project, based its analysis upon Disciplinary Rule 5-105 (22
NYCRR § 1200 24, “Conflict of Interxest: Simultanecus
Representation”), instead of DR 5-108 (22 NYCRR § 1200.27,
“Conflict of Interest—Former Client”) .

These errors nctwithstanding, the court still should have
found that even under the appropriate Disciplinary Rule, i e.,
DR5-108, no conflict of interest exists. The latter rule

provides, in relevant part, that

12




a lawyer who has represented a <¢lient in a

matter shall not, without the consent of the

former client after full disclosure

represent another person in the same or a

gubgtantially related matter in which that

person’s interests are materially adverse to

the interests of the former client.
A party seeking disqualification of its opponent’s counsel under
this provision must prove that there was an attorney-client
relationship between the moving party and opposing counsel, the
matters involved in both representations are substantially
related, and the interests of the present and former clients axe
materially adverse (see Jamaica Pub Serv. Co. v AIU Ins. Co., 92
NY2d 631, 636 [1998]; Solow v Grace & Co. , 83 N¥Y24 303, 308
[1994]). Since each of these factors must be present to warrant
disqualification (Tekni-Plex, Inc. v Meyner & Landis, 89 NY2d
123, 132 {1996]), and petitioners never had an attorney-client
relationship with ESDC’s counsel, disqualification was clearly
unwarranted here pursuant to DR 5-108.

A gimilar outcome results when the cizcumstances are
properly analyzed pursuant to DR 5-105, the applicable rule undex
the motion court’s mistaken analysis, which states in relevant
part:

A. A lawyer shall decline proffered
employment if the exexcise of independent
professional judgment in behalf of a client

will be or is likely to be adversely affected
by the acceptance of the proffered
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employment, oxr if it would be likely to
involve the lawyer in representing differing
interests, except to the extent permitted
under DR 5-105(C). '

B. A lawyer shall not continue multiple
employment if the exexcise of independent
professional judgment in behalf of a c¢lient
will be ox is likely to be adversely affected
by the lawyer’s representation of another
client, or if it would be likely to involve
the lawyer in representing differing
interests, except to the extent permitted
under DR 5-105(C) .

C. In situations covered by DR 5-105(A} and
{(B), a lawyer may represent multiple clients
if a digsintexrested lawyer would believe that
the lawyer can competently represent the
interest of sach and if each consents to the
representation after full disclosure of the
implications of the simultaneous
representation and the advantages and risks
involved.

Since, as the recoxrd shows, the only simultaneous
representation here inveolves totally unrelated cases (the Project
versus two small matters that do not involve ESDC or Paget),
there was no prima facie showing of a conflict and no apparent
likelihood that counsel’s exercise of independent professional
judgment on behalf of ESDC would be adversely affected cr that
counsel would be involved in representing differing interests
(see Asset Alliance Corp. v Ervine, 27% AD2d 365 [2001}, Iv
dismissed 96 NY2d 792 [2001]; cf BC 5-15 [“Simultaneous

representation in unrelated matters of clients whose interests
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are only generally diverse, such as competing economic
enterpriges, does not by itself require consent of the respective
clients”]).

The wmotion court also erred in ignoring record evidence that
ESDC and/oxr the developer had duly waived their rights as to
potential conflicts of interxest in accordance with either DR
5-105 or 5-108. As the language cited above indicates, both
rules contain waivex provisions that allow an attorney or firm to
represent clients with conflicting interests in the sawe or
substantially related matters, provided the affected client orx
clients consent to the representation aftexr full disclosure.
With respect to DR 5-108, the record evidence includes the sworn
affidavit of an officer of the developex/affected former client
wherein he states that the developer had “no objection whatsgoever
to the representation of ESDC by Mr. Paget and his firm in
connection with the Project.” With respect to DR 5-105,
the record evidence, including affidavits by ESDC’'s house counsel
and Paget in addition to the developer’s officer’s affidavit,
shows, as noted above, that a disinterested lawyer would find
that any simultaneous representation would clearly involve no

conflict, and that ESDC and the developer both consented to such
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representation after full disclosure and with full understanding
of any risks, advantages and implications. Also, it should be
noted that both the developexr and ESDC are highly sophisticated
entities with their own in-house counsel in addition to using
outside counsel other than Paget (cf. St Barnabas Hosp. v New
York City Health & Hosps Corp , 7 AD3d 83, 93 [2004)).

Even if the couxt had been correct in perceiving a prima
facie showing of conflict, however, it was nonetheless error to
summarily disqualify respondent’s counsel. Counsel should have
been given the opportunity to show, “at the very ieast, that
there will be no actual or gpparent conflict in loyalties or
diminution in the vigor of his representation” (Cinema 5, Ltd v
Cinerama, Inc., 528 F2d 1384, 1387 [2d Cix 19576], emphasis in
original). In addition, the court failed to comply with the
dictate of CPLR 7804 (f) insofar as it requires that if a motion
to dismiss is denied, “the court shall permit the respondent to
answer, upon such terms as may be just” (emphasis added)
Instead, the motion court, having denied ESDC’s cross motion to
dismiss petitioners’ claim for disqualification of counsel, alsoc
erroneocusly denied it this statutorily mandated opportunity to
demonstrate that its counsel was not compromised by conflicted

interests.
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Finally, the motion court erred in finding that the
“appearance of impropriety” warranted disqualification of Paget
as ESDC’s environmental counsel In deing so, the court ignored
three basic principles of law on this subject: that if the
xepresentation does not violate another ethical or disciplinaxy
rule, there can be no appearance of impropriety (see Silvershein
Assoc. v Furman, 776 F Supp 800, 806 [US Dist Ct, 8D NY 1991]);
that the mere appearance of impropriety alone is insufficient to
warrant disqualification (gee id.; Peqple v Herr, 86 NY2d 638,
641 [1995]1; Matter of Stephanie X, 6 AD3d 778, 780 [2004]; First
Hudson Fin. Group, Inc. v Martinos, 11 Misc 34 394, 397 [2005]);
and that the appearance of improprxiety must be balanced against a
party’s zight to the counsel of its choice as well as the
possibility that the motion for disqualification may be motivated
purely by tactical considerations (Jamaica Pub Serv. Co , 92
NY2d at 638; Scolow, 83 NY2d at 310).

Since, as discussed above, no Disciplinary Rule was violated
oxr, in any event, such violation was waived by the defendants,
the alleged conflict of interest did not provide a basis for the
disqualification of counsel due to the appearance of impropriety.

Consequently, absent such vicolation, the mexe appearance of
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impropriety, standing alomne, also was insufficient to warrant
disqualification. Moreover, when the balancing test of Jamaica
Pub. Serv. Co. is applied teo the circumstances at bar,
petitioners’ concern that Paget’s former representation of the
developer and subsequently of ESDC might compromige the lattex’s
ability to consider the Project faixly is outweighed decisively

- by competing considerations. Fixst, petitioners have recourse,
as noted above, to provide input into and, if necessary, to
obtain judicial zeview of ESDC’s determination. Second, as
previously noted, Paget is ESDC’s counsel of choice for numerous
excellent and undisputed reasons, and replacing such counsel on
short notice would be verv difficult. Third, it seems clear that
petitioners intended the disqualification motion as a significant
tactical maneuver in their campaign against the Project (see N.
Confessore, “Demolition Can Proceed for Brooklyvn Arena,” New York
Times, ¥Feb 15, 20086, at B4; Presgs Release, Develop Don’t Destroy
Brooklyn, Inc. , Empire State Development Corporation to Appeal
Decision to Disqualify Conflicted Attorney David Paget from
Review of Ratner‘’s “Atlantic Yards,”

http://www. developdontdestroy.org/litigation/ESDCAppealReleasel2l

606.php [Feb 16, 2006]).
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Hence, for all of the aforementioned reasons, the
disqualification of Paget and his firm from representing ESDC on
the environmental review phase ¢of the Project was error.

The remaining issue on this appeal is whether ESDC’s
“Emergency Declaration,” which permits the developer to demolish
certain buildings within the Project’s “footprint” without
undergoing state environmental quality review, was properly
rendered. We find that the motion court properly granted
respondents’ motion to dismiss the petition insofar as it sought
to annul the Declaration. Petitionexs’ allegationé that ESDC
accepted the developer’s representations of an imminent threat to
public health and safety without any independent assessment of
the claimed threat, and is allowing a change in the physical
environment before the SEQRA process has been completed and
without consideration of measures less drastic than demolition,
are without merit and contrary to the record evidence, which was
sufficient to make the determination (see United States v City of
New York, %6 F Sﬁpp 2d 195, 208-209% [US Dist Ct, ED NY 2000];
Matter of Axgyle Conservation League v Town of Argyle, 223 aD2d
756, 798 [1%98]). Moreover, petitioners fail to show that the

subject buildings dec not pose an emergency necessitating
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demolition, orx that the developex’s refusal to allow petitioners’
engineer access to the subject buildings to inspect theix
cdndition was unlawful. Thus, the agency’s emergency declaration
was not arbitrary and capricious, but a reasonable exercise of
discretion consistent with applicable law and with a rational
basis in the record (see Matter of Pell v Board of Educ. of Union
Free School Dist., 34 NY2d 222, 231 [1974]; District Council 27,
Am. Fed. of State, County & Mun. Empls., AFL-CIO v City of New
York, 22 AD3d 279, 283 [2005])). PFinally, petitioners’ contention
that ESDC’s decision process was tainted by Paget’'s alleged
conflict of interest is without mexit, in light of our finding
that no such conflict of interest existed, and in any event,
lacks a plain statement of a single, legally required step that
the agency failed to take.

Accordingly, the oxder of the Suprxeme Couxrt, New York County
(Carol Edmead, J }, entered Februarvy 15, 2006, which, intex alia,
granted respondents’ motion to dismiss those parts of the
petition seeking to anmul an “Emergency Declaration” by ESDC, the
lead government agency in the development of the Atlantic Yards
Arena and Redevelopment Project in Brooklyn, that permitted
respondent developer Forest City Ratnex to demolish certain
buildings within the Project “footprint” as unsafe without

undergoing state environmental quality review, and granted the
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petition to the extent of disqualifying ESDC’s counsel, David
Paget, and his firm, from continuing to represent the agency in
connection with the Project, and ordered ESDC to engage new
counsel within 45 days, should be modified, on the law, to the
extent that the petition is denied insofar as it seeks
disgualification of Paget and his firm, and otherxwise affixmed,
without costs.

M-1507

M-1508

M-1508 Develop Don‘t Destroy Brooklyn v ESDC, et al.

Motiong seeking leave to file amicus curiae
briefs granted.

All concuzx.

THIS CONSTITUTES THE DECISICN AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MAY 30, 2006

Catbardur. O Uoguu ot

CLERK
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