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PRELIMINARY STATEMENT

The City defendants, having joined in the ESDC defendants’ objections (“ESDC
Opbjections”™) to Magistrate Judge [evy’s Report and Recommendation, dated February 23, 2007
(“*Report”), here join the further arguments submitted by the ESDC defendants in opposition to
the plaintiffs” objections to the Report, dated March 9, 2007 (“P1. Objections”). In addition, the
City defendants are compelled to respond separately to plaintiffs’ objections to Magistrate
Levy’s recommendation to dismiss the amended complaint pursuant to abstention doctrine first
established in Burford v. Sun Oil Co., 319 U.S. 315 (1943).

The City of New York has long been in the forefront of the urban renewal
movement, a movement which depends, in large part, on the power of eminent domain, and the
integrity and consistency of the condemnation process. Allowing plaintiffs to side-step the
comprehensive and uniform procedures set forth in the Eminent Domain Procedure Law
(""EDPL”) in favor of litigation in federal court would present a serious threat to the City’s ability
to move forward with critical projects that depend on private-public partnerships for their
suiceess, including the construction of affordable housing and the creation of viable mixed-use
developments in blighted urban areas.

As Magistrate Judge Levy recognized, allowing plaintiffs’ lawsuit, and ones
simmilar to it, into federal court would result in forum shopping for condemn'ation challenges. In
the face of an uncertainty regarding where, and when, opponents to a condemnation might bring
a challenge, urban revitalization in the City of New York would be crtppled. The EDPL was
created for the express purpose of avoiding such a disastrous result. Accordingly, the Court

sh.ould accept the recommendation to abstain on Burford grounds.
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ARGUMENT

APPLICATION OF BURFORD ABSTENTION
IS APPROPRIATE IN THESE
CIRCUMSTANCES BECAUSE FEDERAL
COURT REVIEW  WOQULD UNDULY
INTERFERE WITH THE POLICIES
CODIFIED IN THE EDPL

Magtstrate Judge Levy correctly observed that where timely and adequate state
court review is available, Burford abstention is appropriate if either (1) there are difficult
questions of state law bearing on policy problems of substantial public mmport, or (2) federal
court review “would be disruptive of state efforts to establish a coherent policy with respect to a
muatter of substantial public concern.” Report at 33-34, quoting New Orleans Public Service, Inec.
v. New Orleans, 491 U.S. 350, 361 (1989). See also, e.g., Colorado River Water Conservation
District v. U.S., 424 U.S. 800, 814 (1976); Bethpage Lutheran Service, Inc. v. Weicker, 965 F.2d
1239, 1247 (2d Cir. 1992); American Disposal Services, Inc. v. O Brien, 839 F.2d 84, 87 (2d Cir.
1988); Feiwus v. Genpar, 43 F.Supp. 2d 289, 295 (ED.N.Y. 1999).

Here, there is no question that timely and adequate state court review is available.
See Brody v. Village of Port Chester, 434 F.3d 121 (2d Cir. 2005) (post-determination review
procedure set forth in EDPL § 207 sufficient to satisfy the constitutional requirement of due
process). Thus, the issue is whether either of the two Burford prongs applies. Magistrate Judge
Levy correctly found that the second prong applies: the federal court review of a condemnation
commenced under the EDPL would be highly disruptive of the State’s efforts to establish a
coherent policy with respect to the quintessentially local issue of eminent domain.

Al The EDPL Reflects an Important and Coherent State Policy

Plaintiffs argue that the EDPL does not reflect a coherent policy of the type that

warrants abstention under Burford. Pl Objections at 24-31. Plaintiffs” primary argument on this
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point is that the EDPL purportedly “does not reflect any substantive policy of the State of New
York with respect to eminent domain,” and is “entirely procedural”” Pl. Objections at 24
(emphasis in original). The plain meaning of the EDPL’s statutory language and the legislative

hastory of the statute clearly show otherwise.

New York enacted the EDPL with the intention of standardizing the means for the
exercise of eminent domain throughout the State and the methods to determine just
compensation. East Thirteenth Street Community Assoc. v. New York State Urban Dev. C. orp.,
84 N.Y.2d 287,293-94, 641 N.E.2d 1368, 1370 (1994). Thus, the EDPL states:

It 15 the purpose of this law to provide the exclusive procedure by which
property shall be acquired by exercise of the power of eminent domain in
New York state; to assure that just compensation shall be paid to those
persons whose property rights are acquired by the exercise of the power
of eminent domain; to establish opportunity for public participation in
the planning of public projects necessitating the exercise of eminent
domain; to give due regard to the need to acquire property for public use
as well as the legitimate interests of private property owners, local
communities and the quality of the environment, and to that end to
promote and facihitate recognition and careful consideration of those
interests; to encourage settlement of claims for just compensation and
expedite payments to property owners; to_establish rules to reduce
litigation, and to ensure equal treatment to all property owners.

EDPL § 101 (emphasis supplied). By its own terms, then, the EDPL is intended not to establish
a procedure for its own sake, bul to provide an “exclusive procedure” that ensures equal
prootection; just compensation; public participation in planning public projects; a balance of the
considerations of public use with those of private interests, community interests and the

eryvironment; and the reduction of litigation.

The legislative history of the EDPL underscores the importance of these broad
Plarposes of the statute. A copy of relevant portions of that history, recorded in Bill Jacket, L.
19377, ¢. 839 (Aug. 11, 1977), is appended hereto as Appendix A. As noted by Governor Hugh

Cérey, the enactment of the EDPL in 1977 was “the culmination of nearly seven years of effort
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by the members of the State Commission on Eminent Domain,” which was established to
“eliminate the dissatisfaction caused ... by the variety and complexity of existing faws,” and put
int place “a untform and equitable procedure.” Memorandum of Gov. Hugh Carey, August 11,
1977 (“Governor’s Memo.”) at 1. The bill, having been disapproved in 1974 and again in 1975,
managed to standardize more than fifty procedures then used in the State, involving more than
1 50 sections of the law. Id.

Importantly, here, the EDPL permits judicial review of four questions, as to
whether: (1) the proceeding conformed with the Federal and State Constitutions, (2) the proposed
acquisition is within the condemnor's statutory jurisdiction or authority, (3) the condemnor's
determination and findings were made in accordance with procedures set forth in the EDPL; and
(<) whether a public use, benefit or purpose will be served by the acquisition. EDPL § 207(C).
The New York State Court of Appeals has interpreted the legislative history to specifically
affirm that the judicial review procedures codified in Section 207 reflect the State’s desire to

ensure that development is allowed to proceed efficiently once a condemnor’s determination has

been made:

[Wlhen the proposed legislation reached the Legislature, the proviston
for public hearings was its most controversial feature. There had been
increasing public resistance to some projects, accompanied by time-
consuming liigation, and many viewed the hearing requirement as an
additional step to the condemnation process which would inject further
uncertainty and delay in the completion of public projects [citations
omitted]. The Commission recognized the charge that increased public
partictpation could delay or even halt projects, but it believed that the
proposed procedures of notice and hearing could forestall the increasing
amount of litigation and that the narrow scope of judicial review
authorized by section 207 would expedite development once the hearing
was concluded. The "partnership of planning” envisaged by the statute,
the Commission stated, would lessen the public’s "natural” resistance to
projects (citation omitted).

Ecest Thirteenth St. Community Ass'n, 84 N.Y.2d at 294-95. See also Appendix A, March 1973

Memorandum of State Commission on Eminent Domain (*Comm’n Memo.™), at 4-9.
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Indeed, the efficiency of judicial review in the EDPL process was at the heart of
the State’s decision to amend the EDPL to expand the scope of judicial review to include review
of a condemnor’s compliance with the State Environmental Quality Review Act (“SEQRA™).
Icd., at 297 (“The 1991 amendment was intended to permit a reviewing court to pass on both the
EDPL issues and the SEQRA issues in one proceeding thereby facilitating prompt review and
conserving judicial resources”). Accordingly, a condemnee’s chailenge to the environmental
review must be brought within the 30 day statute of limitations established in Section 207, rather
than within the standard four-month statute of limitations applicable to challenges brought under
Acrticle 78 of the CPLR. See EDPL § 207; In re City of New York, 6 N.Y.3d 540, 547 (2006).
For these same reasons, EDPL § 207(b) requires that the Appellate Divisions and Court of
A ppeals treat Section 207 challenges on an expedited basis.

In light of the State’s policy to promote efficiency and reduce litigation in
condemnation proceedings, Magistrate Judge Levy’s recommendation that the Court “respect the
state’s concern for rationalizing and centralizing its eminent domain laws,” including its intent to
establish the “exclusive procedure by which property shall be acquired by exercise of the power
of enminent domain in New York,” was correct. Report at 34-35,

B. Federal Court Retention of This Matter Would Cause Undue Interference With the
EDPL

Magistrate Judge Levy was also correct in finding that “allowing plaintiffs to do
ary end-run around the EDPL and instead litigate their claims in federal court would provide
incentive for forum shopping and thereby undermine New York’s legislative scheme governing
the exercise of eminent domain power.” Report at 39. This legislative scheme has been found to
satisfy constitutional requirements. See Brody, supra. As Magistrate Levy further states, “ro

Prospective  condemnee, given the choice, would opt for narrow, on-the-record (yet
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constitutionally adequate) review in the Appellate Division if all of the benefits of federal review
were freely available.” Id.

The potential that condemnees would opt out of the EDPL’s standard procedures
in favor of federal court litigation poses a serious risk to the City’s ability to revitalize its
blighted urban areas. The City of New York uses its power of eminent domain to acquire
property in these areas for urban renewal, which includes affordable housing, mixed uses,
commercial redevelopment and industrial revitalization.  These urban renewal projects
frequently involve the transfer of property acquired through eminent domain, or an interest in
property acquired through eminent domain, to private developers. For instance, in a sample of
21 affordable housing projects undertaken by the New York City Housing and Preservation
Department (“HPD”) in partnership with private developers between 1995-2005, approximately
5.832 of 14,369 units required acquisition by eminent domain.! Under plaintiffs’ theory, the
owners of those lots acquired by eminent domain and then transferred to private developers to
facilitate the construction of the City’s plan for affordable housing would all be able to brin g a
challenge to the taking in federal court.

Plaintiffs, of course, claim that these circumstances are unique, and that there will
be no flood of condemnation challenges brought into the federal courts. See Transcript of Oral
Axgument before Hon. Robert M. Levy, February 7, 2007, at 37:5-37:14. There is, however,
nothing unique about plaintiffs’ circumstances. Plaintiffs have done nothing more than attack a
process that has conformed with all of the State’s substantive and procedural requirements by

tagging it with the conclusory claim of “conspiracy.” Any condemnee confronted with the

' This statistic was obtained by this office from HPD, which was already in possession of the compiled informatior -
A <opy of relevant documentation may be made available at the Court’s request.
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prospect of having their property taken for a use that involves a private developer could make the
same claim,

Making every acquisition by eminent domain that involves a public-private
partnerstup or transfer of property to a private developer into a federal case would, without
question, undermine the values of efficiency and uniformity embodied in the EDPL. Discovery
and trial, such as is sought by plaintiffs here (Pl. Objections at 37) would only increase the
uncertainty of vital public projects moving forward. Moreover, allowing federal litigation would
allow plaintiffs to sué innumerable parties who are not, in fact, directly involved in the
condemnation of their properties, such as these plaintiffs have done, thus clogging up the courts
with unnecessary parties and voluminous motion practice. Cf. PL. Objections at 37.

CONCLUSION

For ail of the foregoing reasons, and for the reasons set forth in the papers
submitted by the Empire State Development Corporation, the Report of Magistrate Judge Levy
shiould be adopted, and the complaint should be dismissed.

Drated: March 23, 2007
New York, New York

Respectfully submitted,

MICHAEL A. CARDOQZO

Corporation Counsel of the City of New York
Attomey for City Defendants

100 Church Street

New York, New York 10007

(212) 788-1578

ur(
c: ‘0:N ew York
u=Environmental Law

Susan E. Amron (SA 0355)
Michael Burger (MB 5714)
Assistant Corporation Counsel



Case 1:06-cv-05827-NGG-RML  Document 92  Filed 03/23/2007 Page 11 of 57

AR LD A



Case 1:06-cv-05827-NGG-RML  Document 92  Filed 03/23/2007 Page 12 of 57

GOVERNOR’
BILL JACKE

1977
CHAPTER 839

132 PAGES

EMINENT DOMAIN PROCEDURE

Terms and Conditions
Thhis legislative history has been furnished by New York Legislative Service, Inc. It consists of the official Govermor's
Bill Jacket, with enhancements consisting of any other relevant materal that we can supply such as Committes
Reports, Commission Reports, Senate and Assembly debate transcripts, public hearing transcripts, memoranda,
amd news clippings. It may be specifically tailored to a section of the Statutes which you requested, and may also be
Uradated from time to time. These additional pages are clearly marked and are copyrighted as a compilation,

Lezgislative histories purchased on behalf of your client may not be copied for archiving in your library, nor for
distribution. This complled legislative history may not be loaned or copied, nor submitted for inclusion on a unior fist

fo r loan or copy.

New York Legislative Service is a completely self-supporting, not-for-profit organization which operates as a service
to the community. Essentially, our expert services are provided at cost, and we keep our fees as low as possible.
Thiese document fees are based upon a one-time usage by our clients and are our main source of income. Thank
Yoy for supporting our organization and heiping us to maintain our services!

NEW YORK LEGISLATIVE SERVICE, INC.

The Research Specialists on Legisiative Intent and Current Legislation.
A NEW YORK NOT-FOR-PROFIT CORPORATION. ESTABLISHED 1832,
15 Maiden Lane, New York, NY 10038 (212) 962-2826 www.nyls.org



Document 92  Filed 03/23/2007 Page 13 of 57

STATE oF NEW YORK
ExecuTtivE CHAMBER
ALBANY 2224

AUG 111977

MEMORANDUM filed with Assembly Bill Number 5108, entitled:

®"AN ACT to establish the eminent domain
. , procedure law, constituting chapter
{"'f;{_?TER 237 Beventy-three'of the consolidated laws,
N J,“ L 50 and to repeal the condemnation law,
,\YS{'.KL) It relating to the acquisition, by

condemnation, of real property for
a public use®

APPROVED

This bill repeals the State's Condemnation Law and
enacts a new Eminent Domain Procedure Law. The purpose of
this new Eminent Domain Procedure Law is to recodify the pro-
cedural law applicable to the acquisition of land by governmental
units and public corporations.

The bill which I have now approved is the culmination
of nearly geven years of effort by the mepbers of the State
Cormission on _Eminent Domain. The Commission, established in
1970, was charged with the responsibility of studying the law
in this area and recommending the: ' changes which it finds
appropriate to eliminate the dissatisfactlon caused in part by
the variety and conplexity of the existing laws.

Those recommendations were first submitted to the
Legislature in 1974 and again in 1%75. On these occasions my
predecessor and I disapproved those bills because of specific
issues ralsed by them (1974 Disapproval Memorandum Nos. 218,
219 & 220 and 1975 Disapproval Memorandum No. 170). It was
thought best to resolve the remaining issues before enactment
of the new law., Since that time members of the Commission
have labored to revise the bill and meet the objections. The
present bill has done so.

The bill creates a uniform and equitable procedure
which assures that the public will be adequately informed
through hearings of proposed public projects requiring the
acquisition of land; that environmental and community impact
will be welighed before the acquisition can go forward; and that
every effort will be made to negotiate with owners for the
acquisition of their property.

In this endeavor the Commission sifted through the
more than fifty different procedures utilized in this State,
extracting the most desirable provisions of each. Not all
of the new law was derived in this way. Much of it has been
improved upon and much is innovative. .

This bill, together with Assembly Bill Number 5234,
which I have also approved, establishes substantial uniformity
in the procedures with variations in limited cilrcumstances
involving acquisitions by the State. This accomplishment
alone is worthy,of praise., It involved the identifivation,
repeal, reenactment and amendment of over 150 -separate scctions
of law.
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-2-

As in any undertaking of this magnitude, errors and
over sights are likely to occur. Many agencies have advised me
of the difficulties they will encounter as a result of these.
The bills are not perfect; it would be unrealistic to expect
them to be. The major areas of concern have been addressed.
The remaining issues can be resolved. But the time has come
for New York to make the larger comuitment to reform in this
area.

The effective date of this bill and Assembly Bill
Humber 5234 is July 1, 1978, nearly one year away. I hereby
requeat each 3tate and local agency, and all others directly
affected by these bills to evaluate their provisions and
recomend the remedial legislation necessary to improve the
opexation of the new Eminent Domain Procedures Law. I further
request the Department of State to coordinate this effort so
that appropriate legislation can be emacted at the next session
of the Legislature. -

The bill is approved,

“ NEEs S Lty

PR
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CALENDAR NO. 1030

BILL NO. A. 5108 INTRODUCED BY: my. goppe1;

S.

AN ACT

to establish the eminent domain proced
law, constituting chapter seventy-thre
of the consolidated laws, and to repea
the condemnation law, relating to the
acquisition, by condemnation, of real
property for a public use

SUMMARY OF PROVISIONS -~ Creates a new chaptér of New York State Laws to be
Chapter 73, Eminent Domain Procedure Law, to Provide a simplified ang
uniform procedural code for exercising the power of eminent domain .

LEGISLAT' IVE HISTORY - 1976- A.12510 passed Assembly; died an Senate Floor.
. 1375--A. 7038 vetoced by Governor. '

PERTINEN'T CONSIDERATIONS =~ See A.5234 [Calendar No. 1031) which repeals
various sections of law inconsistent with this bill. :

FISCAL IMPLICATIONS - None.

EFFECTIVEE DATE - January 1, 1978.
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BUDGET REPORT ON BILLS Session Year: 19 77

JuL 181877

SENATE Introduced by: ASSEMBLY
No, 2 O Y Mr. Koppell No. 5108
Lew: Special Act/Eminent Domain Sections: Chapter 73

Procedure Law of the Consolidated Laws
Division of the Budget recommendation on the abeve bill:
Approve : X Yeto: No Objection: No Recommendation:

1. Subject and Purpose: Effective July 1, 1978, this "Eminent Domain Procedure"”

N

b1l

1l would establish a comprehensive and exclusive procedure governing

the acquisition of real property in New York State by all public entitjc

or

government jurisdictions at the local and State level.

2. Surmumary of Provisions: The "Act":

Dein

Repeals the Condemnation Law and explicitly takes precedence over
all other general or special provisions in State law relating to
the public acquisition of real property;

Defines key terms used in eminent domain proceedings;

Provides for a public hearing on the need for, and location of,

a public project and requires the agency or government jurisdiction
involved -- defined as the "condemnor" -- to give public notice

in local newspapers at least 10 days prior to the hearing. However,
the Act does permit condemnors to waive hearings on small projects
which do not have an adverse effect on the public interest or because
an emergency requires rapid action;

Requires the condemnor to make a determination within 90 days of
the hearing and to publish a synopsis of the determination in two
successive issues of a local newspaper;

Estakblishes a procedure to insure that condemnors quickly and Justly
compensate individual owners whose property has been acquired under
the power of eminent domain. This procedure requires, for example,
that the owner be justly compensated for his property at an amount
determined by an appraiser; that all offers must be in writinmg and
that the owner can reject an offer and accept it as an advance
Payment pending a full settlement;

Requires condemnors to complete acquisition in three years. Failure
o complete acquisition in this time would require that the project

e abandoned;

Brovides for procedural judicial review by the Supreme Court and
3 judicial review of claims by the Court of Claims for actions
Laken pursuant to the Act in cases of dispute;

Provides a special procedure to expedite settlement of small <laims
Cases (under $5,000); '

Examiner:

Dispasitio ,, Chapter No. Yeto No.



3.

Case 1:06-cv-05827-NGG-RML  Document 92  Filed 03/23/2007 Page 17 of 57

- Applies to acquisitions -- through eminent domain -- of property
other than real property.

Prior Legislative History:

a. In recent legislative sessions, several iterative versions of a com-
prehensive Eminent Domain Procedure Law have been introduced, based o
original drafts and recommendations prepared by the Temporary Commiss
on Eminent Domain. Initial versions of an EDPL were vetoed by the
Governor in 1974 (S.7969, amended by S.1(387-A) and 1975 (A.7038-A,
Veto Message #170), primarily because of the failure to repeal existi
eminent domain procedures and the presence of major technical defects

In 1976, a further revision of the bill was introduced (A.12510-3),
accompanied by companion "repealer™ legislation (A.8662-A) that
revised existing law to create consistency with the EDPL. Both bills
failed to pass. The instant legislation is substantially similar

to the 1976 proposals.

b. A proposed chapter amendment to the instant legislation (S.5921-A)
is currently awaiting the Governor's action. The proposed amendment
would establish a new procedure for the institution of appropriation
claims and would authorize the filing of claims by certain classes of
individuals currently barred by their failure to file within applicab’
time limits.

c. This bill is accompanied by companion legislation (A.5234) which woulc
revise current statutory procedures in conformance with the proposed
EDPL. This companion bill, in turn, would be amended by A.8110
which would change the effective date of this "repealer"™ legislation
to coincide with that of the EDPL on July 1, 1978. Both bil ls are
currently awaiting the Governor's action.

Arguments in Support: The power of eminent domain is now exercised by
public corporations and government jurisdictions under a bewild ering
var-iety of special and general provisions of law. The Condemnation Law,
for- example, permits condemnors to devise their own unique procedures to
exeercise the power of eminent domain. As a result, there are owver 400
pProscedures in actual uses - - - .

This patchwork legal framework has caused great ineguities in the
treratment of property owners ranging from inadequate notification that
thesir property is to be publicly acquired, to varying methods for deter-
miraing just compensation and vague or confusing judicial remedies. By
est-ablishing a single and exclusive set of procedures governing the
exesrcise of eminent domain, this bill attempts to insure that ecguity

is achieved.

Thes bill also creates new procedures to expedite the settlement of
sma]ll claims and requires that the impact of a public project orx a
comymunity and its environment be taken into account in a public hearing
Prior to the usual exercise of eminent domain authority.

Oth er key desirable features of the bill include:



f.

Case 1:06-cv-05827-NGG-RML  Document 92  Filed 03/23/2007 Page 18 of 57

“The hill allows the condemnor to enter, possess or use property
prior to final acquisition, while establishing such protections
as advance notice to the owner, compensation for damages resulting
from use or entry (with no upper dollar limits) and possess only
upon court order; .

“The bill, unlike many current provisions, put a time limit on
acguisition and permits the advance payment of offers prior to
final agreement to insure that owners are not kept either inter-
minably in doubt about the disposition of their property or waiting
for compensation;

The bill recognizes the need for compensating owners for incidental
expenses incurred during acquisition proceedings (such as legal
fees) and requires that offers itemize -- where practical -- conse-
quential or severance damages to the owner;

The bill permits negotiations between the condemnor and owner onl
after the condemnor has made a written offer for one hundred percent
of the appraised value of the property in question, thus safeguarding
unwary owners who might otherwise have agreed to settle for less
compensation; :

The bill provides an adequate pre-title vesting discovery procedure
which should insure that a condemnor has access to all data necessary
to establish a just appraisal of property to be acquired;

The bill establishes procedures and time limits governing property
that is acguired in stages over a number of years.

Finally, the bill corrects five deficiencies noted in the Govermor's
vet.o message of August 9, 1975:

a.

b‘

Entry damages, if any, are specifically deemed not to constitute
appropriation or acguisition of abandoned property.

Inadvertent failure, despite good-faith, reasonably diligent eff?rts,
to ascertain the identify of persons entitled to notice undexr this
section, will not invalidate disposition of property.

The condemnor's reasonable access to property prior to vestirnig for
test and appraisal purposes is specifically sanctioned.

In the adjudication of any claim, the condemnor is specifical ly
exenmpted from any requirement to justify the condemnation.

Allowance for extraordinary expenses to the condemnee can occur only
after an opportunity for hearing.

Pos sible Objections:

a.

This bill weakens a number of provisions in some earlier vers ions
that were designed to give maximum protection to owners whoses
property is to be publicly acquired, but which were subsequeratly
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and that they receive a2 copy of the determination resulting

from the hearing. As notegq in the Summary of Provisions, this
version of the bill requires only public notjce in local Papers
in both instances. Although this version does retain the provisjo
that owners be pPersonally notified in advance of actual State
acg-isitions, it provides no special protection for the owner in
the event of inadvertent failure to accomplish such notifications.

- Allows an interested party, the condemnor, to make the judgment
a4s to whether or not ga public hearing should be waived in the case
of small projects or for Projects where delay would endanger the
public interest (§206(a)). Further, the language that discusses
the grounds for waiver seems vague.

The bill fails to specify the extent to which "alternate locations”
must be addresseq by the condemnor at the'a public hearings. Exper-

writing, with attendant dollar, manpower, and temporal costs (e.g.,
Article VIII of the Public Services Law and the Nationa] Envi ronmental

Policy Act).

The term "approved" appraisal (§303) is not defined. Specifically,
the bill does not specify who "approves" the appraisal or on what
Criteria. fThe Section also requires that “the highest™" apprai sal
is to be used in setting just compensation -- implying that more
than one is to be made. Yet, no where does the bill explicitly

Othex sState Agencies Interested: Almost all State agencies potentially
have Tap interest in this bill. From among the ones more directly affecteq
we obstained the following positions:
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b. The Department of Transportation will take a position of "no
objection;"

c. The Department of Environmental Conservation has indicated informall
that it will recommeng approval;

d. The Power Authority of the State of New York has indicated infor-
mally that it will not Oppose the bill;

e. The Office of Parks and Recreation has yet to adopt a formal positio;
on the bill. The inadvertent failure of the companion legislation
(A.5234) to revise OPR's current procedure coupled with the enact-
ment of the EDPL, however, may Pose special problems for the agency's
acquisitions.

The Departments of Law, Transportation and Audit and Control and the
Power Authority recommended disapproval of all previous versions of
this legislation.

Known Position of Others: The Bar Association of the City of New York
Supports this legislation. The Long Island Lighting Company opposes
the bill because of the pProvisions for public hearings.

Budgetary Implications: The bill's overall budgetary impact cannot

be measured at this time. However, our research revealed nothing that
would indicate a substantial change, either positively or negatively

in the costs incurred by the State in eminent domain Proceedings.

For example, an increase in costs due to the requirement for hearings
lmay be offset by more rapid settlement of other cases, particularly via
the small claims procedure. However, some agencies may incur additional

Program costs and adjustments to reflect these increases may be requested

Recommendation: This bill, enacting an "Eminent Domain Procedur e Law"

some= voice in acquisition pbroceedings. Enactment of such procedure has
beery widely advocated for several years. The continued absence of such
a4 cde would perpetuate existing difficulties for Property owners= and
for the State. This edition of the bill is the Product of extensive,
iter-ative revision designed to address the myriad of technical d4ffi-
cultzies inherent in codification efforts.
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Jonsequently, we recommend approval.

NOTE: If this legislation is approved, we recommend that the companion
bill, A.5234, which amends, repeals, and reenacts existing statutes to

insure uniformity with the new law and A.8110, which corrects the

ef fective date of A.5234 to make it identical to that of this bill (A.

5108) also be approved.

DATL: July 15, 1977 ﬁ-// Z/jf:—
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NEW YORK STATE

CQMMISS!ON ON EMINENT DOMAIN

MEMORANDUM

RE: The Commission’s proposed
EMINENT DOMAIN PROCEDURE ACT

March 1973.

THIS DOCUMENT HAS BEEN ADDED BY
NY LEGISLATIVE SERVICE, INC.
IT 1S NOT CONTAINED IN THE
GOVERNMENT FILE, HOWEVER, WE
FEEL THAT IT MAY BE HELPFUL.
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MEMORANDUM

RE: AN ACT in relation to establishing
uniform procedures in eminent
domain cases to assure just
compensation to individuals whose
property rights are acquired.

PURPOSE OF BILL

To provide a simplified and uniform procedural code in
order to© eliminate the maze of conflicting procedures that are now
utilized by the myriad of authorities, agencies, and local government
units empowered with the authority to acquire property through
eminent domain. The Bill will also facilitate and insure the

constitutional mandate that property shall not be taken for public

use without "just compensation."

STATEMENTS IN SUPPORT OF BILL

As was stated in the Commission's 1971 Report, one proposal
consistently offered at Commission hearings and through written
submissions, was the call for a uniform procedure in New York State
to goverrn all eminent domain matters. This sentiment takes on even
greater significance when it is realized that there were no statements
presentesd indicating a contrary position. Presently, New York law
authorizes a variety of procedures which can be utilized to acquire

property~, Most acquisitions in the name of New York State are

governed by a standard procedure which permits administrative
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appropriation of property, while on the other hand, the New York
State Condemnation Law, a general statute applicable to 511
non-state condemnors, establishes judicial condemnation as the
method of exercising the power of eminent domain, Howevaer, there is
contained within sectioh 27 of the Condemnation Law, an exception to
the law's applicability which has permitted the adoption of various
procedures tailor-made to the wishes of the particular condemnor
receiving a grant of the power of eminent domain, Consequently,

a large number of codes applicable to various municipalities and
governmental bodies, has evolved in New York. As was portrayed in
the Commission's Interim Report, there are approximately 3372 local
government units with the power of eminent domain. This figure did
not include state departments and agencies, public authorities,
utilities, and even private entities whose addition would swell

the number of condemnors to more than several thousang above the
While each of these condemnors does not have its own

3372 figure.

distinct procedure, there are well over 50 various procedures
utilized in New York State today.

It becomes apparent that the multiplicity of procedures is
Confusing to the property owner and his representative;s, who usually
££ind it difficult to determine whether the proceeding is being
Properly conducted, and also whether the property Owner's rights are
being fully protected. The rights of the owner Will vary greatly

d epending upon the identity of the condemnor acquiring his property -
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appropriation of property, while on the other hand, the New York
State Condemnation Law, a general statute applicable to all
non-state condemnors, establishes judicial condemnation as the
method of exercising the power of eminent domain. However, there isg
contained within section 27 of the Condemnatjion Law, an exception to
the law's applicability which has permitted the adoption of various
procedures tailor-made to the wishes of the particular condemnor
receiving a grant of the power of eminent domain. Consequently,

a large number of codes applicable to various municipalities and
governmental bodies, has evolved in New York. As was portrayed in
the Commission's Interim Report, there are approximately 3372 local
government units with the power of eminent domain. This figure did
not include state departments and agencies, public authorities,
utilities, and even private entities whose addition would swell

the number of condemnors to more than several thousand above the

3372 figure. While each of these condemnors does not have its own
distinct procedure, there are well over 50 various procedures
utilized in New York State today.

It becomes apparent that the multiplicity of procedures i s
confusing to the property owner and his representativés, who usua 1ly
find it difficult to determine whether the proceeding is being
properly conducted, and also whether the property owner's rights are
deing fully protected. The rights of the owner will vary greatly

~depending upon the identity of the condemnor acquiring his property.
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Additionally, many condemnors acquiring property under their own
specialized procedurs frequently adopt variances in the basis of
determining and paying just compensation. For example, depending
on the jurisqiction, the claimant may or may not receive damages
for loss or impairment of access, changes of grade, street closings
or business losses. In specific jurisdictions the claimant will
receive costs, leyal fees and allowances if the award exceeds the
condemnor's offer, while in others he will not. The end result is
a system of confusing and inconsistent procedures which frequently
xresult in arbitrary application of the constitutional requirement
of just éompensation. It is this latter factor which makes the
situation unpalatable. If, under these numerous procedural codes,
Property owners were treated uniformly, and at the conclusion of the
proceeding all owners received compensation based on a uniform
standard, the effect of a multitude of procedures would be merely
wearisome, H;wever, the many procedures employed directly, produce
@& varied result to the property owner and an owner’'s recovery will
depend on the fortuitous circumsfances of who acquires his property”.
With these thoughts in mind, the Commission in 1971, began
Arafting a uniform procedural code. A draft of the code appeared In
the Commission’'s 1971 Report and during the past year has been
S ubjected to further public hearings and revision. The following i s

a brief description and explanation of the salient factors of each

article contained in the revised code including both the Commissiorx 'S



Case 1:06-cv-05827-NGG-RML  Document 92  Filed 03/23/2007 Page 27 of 57

rationale for its adoption and the reasoning behind the more

significant amendments to the earlier draft.

ARTICLE 1. Purpose; Short title; Definitions; Applicability.

The thrust of this article is to make the code applicable
to all acquisitions. Acquisition as defined by the code, means
the taking of property by the condemnor for a public use, benefit
Or purpose by virtue of the exercise of the power of eminent domain
As the first step toward uniformity, the word "acquisition" is used
to eliminate any distinction, technical or otherwise, between
"condemnation® which currently connotes a non-state taking, and
"appropriation” which implies a state taking.

ARTICLE 2., Determination of the need and location
of a public project prior to acquisition.

In its 1971 Report, the Commission recommended tha £ during
the planning phase of a public project, a procedure (public hearing)
should be established to afford citizens the opportunity o £ -particip
ation. It was felt that a condemnor's decision concerning the
necessity and location of a proposed public project should reflect
both consideration of the project's detrimental ‘and benefic-ial effec
on a locality as well as a specific statement of the basis ©of the
condemnor's decision. It was further recommended that the —ondemnor'.
decision should be reviewable by an impartial administratiwvre agency

which would have the power to approve, conditionally approwe, Or to
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disapprove the condemnor's decision. In this regard, judicial
review of the questions of public purpose and lccation of a
proposed project was to be limited to a review of the condemnor's
compliance with the statutory procedure of arriving at its determin-—
ation and enforcement of constitutional guarantees. However, the
Commission's recommendations in this area were subjected to further
study. This study resulted in retention of certain Proposals and
modifications of others.

The Commission continues to endorse the necessity for a
public hearing teo provide an opportunity for citizen bParticipation
and has included the same in Article 2. It was obvious to the
Commission that the publie is increasing its demand that public
projects (and private brojects for that matter), be evaluated not
only for their direct benefits, but also in light of their impact
upon the environment. It is also readily apparent that the public
will no longer tolerate disruption and destruction of natural resources,
of communities, and of irreplaceable assets. There is an increased
willingness to fight for such a determination and predictions are
that this will continue to be a growing phenomenon. As a result,
attempts must be made to balance the beneficial and adverse results
of public projects.

Enactment of Federal statutes which require public particip-
ation as a pre-condition to federally financed prcjects, is a respons €

to public displeasure. These same Federal statutes have provided an
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impetus for statutes like New York's General Municipal Law,
sBection 505, which was specifically enacted to gqualify under the
federal urban renewal program's mandate for a public hearing.
Section 505 requires that local planning agencles conduct one
public hearing within ten weeks after an Urban Renewal Plan has
been submitted to it for review. Thereafter, the local governing
body muat hold a second hearing on the same plan prior to granting
its approval.

Another example, is New York's Highway Law, which provides
that highway plans which may affect a city, county, or other peolitical
mubdivision, must be submitted to the local governing body for
approval. In such cases, the local governing body "may” conduct a
public hearing. A search through New York's statutes in regard to
other condemnors however, finds only sporadic requirements to conduct
public hearings before acquisition. The two major eminent domain
P rocedural codes, the Court of Claims Act, and the Condemnation Law,
do not have sections governing public participation in the decision
m aking process.

Several condemning agencies have voiced concern with the
requirement of a public hearing, since it provides an additional
means of delay in the form of judicial review of the condemnor's
aciministrative determination as well as the time expended 1in the

hearing itself. It is felt that in addition to the increasing problem
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7.

of a legal blockade of a project, it would now be possible to resort
to the courts for a review of a project's possible adverse effects.,
There 1s a concern that this can result in a lengthy period of delay
before ultimate disposition. This in turn, is translated into
increased costs; if a project is eventually approved, construction
costs will have greatly increased over the estimate, or if disapproved,
alternative solutions must then be devised, further delaying ful-
£illment of the need. Parenthetically, during this delay, the property
owner often neglects his property causing it to decline in value and
utility. The result is often a situation of "condemnation blight."
The Commission however, does not envision that the require—
ment of a public hearing will result in bringing construction of
public projects to a standstill. Rather, the early inclusion of
local citizens' groups should result, in the long run, in a more
favorable acceptance of the project, and a project more attuned to
the needs of the locality. By entering into a "partnership of
Planning," the natural resistance to a project may be lessened. If
80, court contests of the decision to broceed with the plan may be
€Lliminated or reduced to a reasonable number., The hearing require-
Tneznt presents an increased burden on the government sponsoring the
Project, but the positive results outweigh this detriment. This
Conclusion is even more readily supported by the realization that we

No- longer have the luxury of unlimited natural resources to sacrific e

fo r public project purposes; a balance must be reached,
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It is the Commission's belief that in addition to creating
a "partnership of planning”, increased public participation in the
early planning stages of a project requiring eminent domain will
accomplish several other beneficial results. First, at the earliest
possible point in time it will bring to the attention of the planners
any unconsidered problems affecting the community and environment,
as well as any potential condemnees who may have been overlooked. as
a result, alternatives may be considered and prlanned at an earlier
stage reducing the likelihood of a detrimental impact and unnecessary
delay. B8econdly, the condemnor will have extended to the people
directly affected, the courtesy that should be mandatory when one is
threatened with the loss of his property bhecause it is embodlied in
the plans for a propeosed public proiject,

One of the important criticisms voiced to the Commission
was the complaint that the broperty owner did not feel adequatelys
informed about the existence of a public hearing. Article 2 provides
ample notice and should eliminate this problem. The mailing of
notice, as well as the additional requirement of publication, prowvide
the best and least expensive method of adequately notifying affected
parties. The additional requirement that the condemnor must, 1if i€
desires to acquire the property, proceed with the acquisition withiin
one year from the date of publishing its hearing determination

and findings or within one year from the filing of the decision ora
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Judicial review thereof, should considerably reduce the incidence of
condemnation blight, another serious problem,

The factors which a condemnor should consider in determining
the merit of a proposed pProject are seldom codified. Due to the
varied segments of our society and environment, it is imposgsible
to list comprehensively all factors which must be considered.
Therefore, the Commission did not list in specific detail what
factors should be determinative, Rather, broad guidelinesg are set
forth in order to aid in the review of a Proposed project's beneficial
and adverse effects, The determination of each Project’s impact
should be guided by the general concepts of avoidance of adverse

effects on the environment and locality to the fullesgt extent

Practicable.

Review of the condemnor's determination

As was mentioned, the Commission recommended in its 1971
Report, administrative review of the condemnor's determination outsi e
th e sponsoring agency. Once again, the Federal government has laid
the groundwork by enacting legislation taking such a step. 'The
National and Envircnmental Policy Act of 1969 created a Council on
Envxsironmental Quality, which obtains ang reviews environmental lmpact
Statements from federal agencies on the anticipated effects of their
major activities., It is felt by some that this Process provides an
€X>ellent mechanism for environmental advocacy by private interest

Jro ups, where federal aid is contributing to an undesirable effect,
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10.

thus insuring the consideration of the environmental issues by
the involved agencies.

The Environmental Quality Improvement Act of 1970 strengthens
the Council on Environmental Quality by creating the office of
Environmental Quality which will provide the Council with professional
administrative staff support. However, this act evidences national
policy by stating that the primary responsibility for implementing
its policy rests with state and local governments. This intent 4is
implemented by the Council's interim guidelines which require federal
agencies to consult with state and local governments in preparing
environmental statements. These statements must be forthecoming
whenever a major federal action is proposed which will significantly
affect the environment. This includes projects which are locali=zed,
if the environment is significantly affected or if the environmental
impact is highly controversial. It seems likely that there will be
an environmental statement required in nearly every federally alded
project.

In summary, a discernible trend appears in the federal
legislation., 1In most cases, as mentioned, public hearings are
mandatory. The factors which must be considered by Phe agency
sponsoring a proposed project have to be broad enough to cover the
wide range of possibilities of a project’s impact. The mechanism
for an administrative review of these considerations after receiv ing

public imput is designed to insure that the sponsoring agency truly
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11,

complied with the intent of protecting the environment and locality
from detrimental effects. In addition, the review of the condemnor's
declision by a de nove hearing in the reviewing agency's discretion,
appears to be developing.

The f;deral regulation clearly places the burden of compliance
with the federal programs on the state and local agenciles receiving
federal funding. The Commission foresaw the need Ffor a mechanlsm +o
insure a thorough review and proper consideration at the local level,
and in its 1971 Report, in addition to the public hearing, recommended
the creation of an impartial administrative agency to review the
condemnor's determination. This conclusion stemmed, in part, from
the previously discussed federal reguirements, particularly in
conjunction with the filing of environmental impact statements.

When this recommendation was made, the Commission contemplated
establishment of regional review agencies, across the state, which
would review proposed public projects within their districts for
condemnation and planning purposes, as well as for environmental
iropact at one time, rather than subjecting a proposed improvement
to separate time consuming hearings on each of these matters. By

el iminating the availability of further administrative review on the
Pl anning and environmental questions, a final determination could be
Te ached more expeditiously without sacrificing the rights of a

Pa xty to be heard and have his statement thoroughly considered.
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iz,

The Commission rejected the ides proposed at hearings, of
expanding an existing state agency to review determinations regarding
planning and environmental impact, gince it was apparent that any
existing agency qualified to handle the review would be one which 1is
involved in the construction of public projects and would thus be
in a position of passing on its own activity. It was the Commission's
concern that such an agency would not have a detached view, but
would consider how the proposed project fits in with the agency's

overall program. An independent agency 1t was theorized, would not

be subject to intra-departmental pressures and would have jurisdiction

to review any proposed public project. While such an agency seemingly

<ould be included within the framework of the state's Regional
Development Council as outlined in the Governor's 1973 message to

the Legislature, the magnitude of establishing this agency seemingly

lies beyond the scope of the Commission. TIf the impartial agency

were to consider only the condemnation aspect of a project, it
Possibly would be a duplicative requirement. As a result, the
Commisgion has had to tentatively modify this recommendation and
i nstead include within its proposed code, only the condemnor's heaxing
which will be subject to judicial review in the form of an article 78
P-roceeding and not a separate administrative hearing,

In addition to this modification, a condemnor who, prior to
a<cquisition, is required by other law to conduct one or more publice

heearings (on reasonable notice), similar in nature to the hearing
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required by this article, will be exempt from the provisions of
Axrticle 2, other than judicial review. The determination exempting
condemnors confronted with a similar hearing, stems in part, from
the fact that the hearing contemplated by this article may be
mandated, preéently or at a future date, by federal, state, or local
law, and to require a condemnor to underge both would be unduly
burdensome. The end result should significantly reduce delay in
the final determination of whether a project should proceed.
Limiting standing to commence judicial review to those who appeared
at the first opportunity, while also limiting the scope of review,

should significantly reduce delay in final disposition.

!
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14.

ARTICLE 3. Offer and Negotiations

As was stated in the Commission's 1971 Report a study of
the area of offer and negotiation leads to a conclusion that the
condemnor is leaving a majority of property owners with the impression
that its offer and entire negotiating procedure is unfair. The causes
leading to such impressions must be erased.

Most agencies are turning to the "one offer" system, that is,
the agency will establish the appraised amount of damages and of fer
this full amount to the property owner. This gsystem avoids the
procedure of giving a negotiator authority to bargain. It was di scovered
that when a negotiator was permitted to bargain, he would obtain
acceptances of his low offer with the embarrassing and inequitable
result of settling cases below the agency's determination of just
compensation. While the one offer system has been attacked as a
"non-negotiating" procedure. it is felt that overall it is more
equitable.

The Code grants statutory recognition to the "one offer®
system making it mandatory. It alsoc sets up a time-table for
negotiations -— they cannot start until an approved written appra isal
has been made and either the appraisal or some form of statement of

damages is furnished to the property owner.
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15.

The proposals for reform presented to the Commission ag well
as its own studies indicate that what is truly needed is sympathetic
and courteocus treatment of the property owner. Obviously, statutory
reform cannot guarantee such treatment. BRut laws can set forth the
mechanism to éncourage a condemnor to accomplish what it reasonably
s hould in easing the transition forced upon the owner or occupant of
acquired property. The settlement procedure found in the Commission's
proposed code will create such a mechanism. Tt will provide a solid
basis for the offer, disclose to the condemnee this basis, and not
a llow a holding back on the offer or an advance payment based on
the offer in order to force a settlement.

Article 3 is derived primarily from Title III of the Federal
Uniform Relocation Assistance and Real Property Acguisitions Policy
Act of 1970. State and local governments requesting federal aid‘fozr
prﬁjeqts they are sponsoring, must conform to the procedure set forth
ira Title III. To insure uniformity and equal treatment, it is
prroposed that all such procedures be made applicable in every
acquisition. This article provides that an offer based on a full
apypraisal of the property to be acguired must be made within the time
limit of sixty days after acquisition. The basis for the offer must be
supplied to the condemnee. An advance payment of 100% must also be

m2 de if the parties are unable to agree to a settlement. IFf a
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le6.

condemnee refuses the advance payment or is unable to present
evidence of clear title, deposit provisions are included so that
the condemnee will not lose interest nor would said sum deposited
be charged with fees, commissions or poundage. In summary, the

basic principles germane to this article are fairness to all parties

and the desirability of encouraging and obtaining just settlements.
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17.

ARTICLE 4. Vesting: Possession: Abandonment

The Commission continues to endorse one tribunal to hear
acguisition claims as recommended in its 1971 Report (and as has
Pbeen recommended by the Temporary Commission on the New York State
Court System): However, we must realistically fit our reform
recommendations embodied within the proposed Eminent Domain Procedural
Code into existing court organization since the breadth of the task
involved in achieving one tribunal lies beyond the scope of our
Commigsion. For this reason, jurisdiction for all state takings must
remain with the Court of Claims, while the jurisdiction for all
non-state takings would rest with the Supreme Court. Additionally,
t-he Commigsion reasserts its recommendation that the practice of
appointing Commissioners of condemnation to hear, determine and report
Just compensation due a property owner should be discontinued.
Presently in New York State, there are three tribunals
which deal with eminent domain proceedings. The Court of Claimg,
& constitutional court since 1950, is the forum which hears all
<laims against the state in actions instituted by claimants within
three years after service of a Notice of Appropriation and an
A.ppropriation Map. 1In the Court of Claims, title is perfected in
T he state prior to the commencement of the proceedings as the state

" appropriates" property. Claimants in all non-state takings try thheir
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claims before three court-appointed property owners of the Jjudicial

district where the real property is situated, or before a Justice

of the Supreme Court.

Of the many individuals who addressed the Commission on the
subject of the selection of the tribunal, the majority favored the
elimination in non-state acquisitions, of the practice of referring
cases to Commissioners of condemnation. The Primary argument against
this method was the repeated delay in hearing cases; some matters
being extended over a period of two vyears from commencement of the
hearing to the actual filing of a report. One reason given for this
delay was that Commissioners are paid on a per diem rate of $25.00
80 that when they meet, the hearings are brief. Another factor cited
was that the Commissioners are not on a full time basis and it isg
difficult to schedule a convenient time for three otherwise busy
individuals to meet. Suggestions were made to increase compensation
for Commissioners, but as was shown in a field study report, the per
cdiem compensation on a basis of time spent in hearings far exceeded
The sum of $25.00. In addition, there would continue to be the
Scheduling difficulty. The fact that there is no requirement for a
legal or appraisal background prior to being designatéd a Commisgi oner,

was also criticized by the participants at the hearings.
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As public projects increase in scope., the process of valuation
of property becomes more complex. Legal gquestions are Presented
and very difficult appraisal problems must be solved. Since the
review of a Commissioner's report is extremely limited on confirmation
and appeal, many participants criticige the nature and basis of the
awards made by Commissioners as contrasted to court decisions. which
are carefully scrutinized on appeal. It was felt by many that a
trial before a single judge produces a brompt and fair result.
Moreover, it affords an aggrieved party the right to appellate review
©n the isgsues of law and fact. The Supreme Court. the third forum.
is used by some municipalities or governmental subdivisions which
have special condemnation procedure. Basically, various municipalities
have adopted some form of the condemnation procedure utilized by
New York City. Under this procedure the condemnor's initial petition
is to the Supreme Court in the judicial district where the property
is located. On the return date, the court, after assuring itself of
the condemnor's compliance with the notice provisions of the code,
énters an order granting the application to condemn. Thereafter, a 11
af¥fected property owners are notified by publication of the time wi-thin
which to file his claim or demand with the clerk of the court in which
the order granting the application to condemn wag filed.

After the time for filing has expired and proof of ownership>
Off a claim has been supplied to the corporate counsel, the corporati on

Co»unsel files a note of issue with the clerk of the court and the
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matter is entered on the calendar. The trial of all parcels in the
project is then held before a Supreme Court Justice without a jury.
Similar to the Court of Claims, the judge determines questions of law
and fact. After hearing the testimony, a tabular abstract of estimate
of damages is prepared, setting forth the damages for each parcel.

and is filed with the clerk of the court as the tentative decree.

The parties then have a limited time to file objections to its decree.
After considering the same, the court may make alterations or correc-
tions and order the preparation of a final decree. Thig final decree
ig filed in the county clerk's office and unless reversed or modified

on appeal, is final and conclusive on the condemmor and condemnee.

METHOD OF ACQUISITICN

While the call for a uniform code was unanimous, the same
cannot be said for which procedure should be adopted. Within New York
State there are presently two procedures whereby the condemnor acquires
title to property. The state "appropriates" property: an administra-
tive action whereby the designated official of the state department or
agency involved prepares a map of the subject property which shows the
extent of the acquisition. 1In addition, the map is regquired to contain
a description of the property and of the interest acéuired, i.e. fee
title, permanent or temporary easements. highway land, with or wi thout
accesg. The maps, when approved by the agency, are then filed imx

the office of the Secretary of State; thereafter. the state agency
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may lawfully enter onto the property. Upon the filing of the maps
in the office of the county cierk in the county in which the property
is gituated, title automatically vests in the state. Thereafter,
+he state max not revise or change the terms of its taking or the
extent thereof except that additional Property may be taken by further
appropriations. There is no requirement or procedure which mandates
that notice of the pending acquisition be given to the property
owner. However, the time for filing a claim does not commence to
run until personal service is completed. A separate map is prepared
and filed for each specific parcel, which means that there may be
several taking dates for the parcels within a project. However, the
state has, on occasion used a pProject map encompassing several or
many individual parcel appropriations.

One of the advantages of this system is rapidity. The state
a cquires title when it files the map in the county clerk's office.
Arnother distinct advantage is that the state's title to the property
is then superior to other claims of title and is incontestable.
S ince notice to various owners of interest in the property is not
required, the procedure cuts off other interests in the property.

(The interests are then converted to damage claims for just compensation)
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All other condemnors utilize the Condemnation Law or a
modification thereof. 1In these cases, the proceeéing must be brought
by the condemnor against owners of interest in the property. failure
to name certain parties having such an interest will result in the
condemnor not having a superior claim to the title. The condemnor
is thus liable to an unnamed party even if it has completed its
proceeding and paid other parties. By contrast. the state procedure
cuts off all interests in the property. The condemnor under the
Condemnation Law, does not obtain title and possession until after
the Commissioner's report has been confirmed and payment made. "This
can result in substantial delay and again demonstrates an advantage
of the state's appropriation procedure. However, the delay in
acquiring title can aid the condemnor since it will know exactly
how much the property will cost before it is acquired — if the cost
is excessive the condemnor may abandon the acquigition and not acquire
title, although it will have to pay certain costs to each property
owner involved in the proceeding. Thus, while the Condemnation Law
does not provide for speed or certainty of title, it does provide

flexibility to the condemnor but only at the expense and inconven ience

of the claimant.
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The modifications of the Condemnation Law adopted by many
municipalities under their own statutes result in different dates of
amcguisition of the property. There is often an attempt to accelerate
t-he process. This may be important to the condemnor who wishes to
commence a large scale project covering many parcels. Thug, under
New York City's Administrative Code, Section B15-36.0. title
normally vests upon the entry of the order granting the application
t o condemn in a capital project proceeding. Under the Code, the
notice of the application to condemn will set forth the map of the
entire project. In addition, each parcel therein will be set forth
in a "damage"map.. Upon granting an order to condemn, title vests
for the entire project. This allows for a uniform taking date for
all parcels. But if the Board of Estimate votes otherwise it may
select a date after the entry of this order but one not later than
the date of filing the final decree for title to vest. Nassau County's
Code provides that wvesting shall be upon the filing of the final
decree of the court or entry of confirming order, unless the Beard
OF Supervisors directs otherwise. Under this code the vesting may
then occur at a specified time — as early as entry of the order

grranting the application to condemn. Other local codes contain

similar provisions.
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In addition, the General Municipal Law which governs urban

renewal projects, has s guick taking provision modifying the Condem-—

nation Law. Under this provision. Section 506. the condemnor can

gain early possession and not wait until the determination and rayment

of just compensation. As indicated in the Commission's 1971 Report

many proposals presented at the Commission's hearings dealt with
the proper method to acquire property. The decision of selecting
the method of acquisition was most difficult. At the Commission's
hearingsadvocates for both judicial condemnation and appropriation

were heard. There did not appear to be a clear consensus from the

Participants as to which method is preferable. Indeed, the overall
impression from the testimony received was that neither method was

totally satisfactory. Accordingly, the Commission investigated the

two approaches and reached the conclusion that the overall effect of

tthe methods was similar. However, it was felt that with modificat ions.

the appropriation method would be best adapted to the needs of the
condemnors and still offer the utmost protection to property owners.

These modificati ons included a Pre-acquisition phase embodied in the

Public hearing which could be subjected to judicial review. .
During the past year the Commission received criticism from

Certain guarters for recommending utilization of administrative

appropriation to acgquire property instead of through judicial

COndemnation. Primarily, those who voiced opposition to administrative
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appropriation were individuals directly involved in the use of the
judicial condemnation approach. One of the major criticisms, which
was correctly stated, is that judicial condemnation pPermitted con-
dermnation of all lands involved on a project basis, a much faster
method, rather.than the more time consuming filing of Separate claimsg
mandated under the appropriation method. The Commission feels,
however, that it has satisfactorily eliminated this problem by
requiring within the proposed Procedural Act, that acguisitions be
made on a project basis with one map delineating the perimeter of a
project rather than Separate parcels. Upon the filing of the map
the title to the condemnee's property would immediately vest in the
condemnor and all parcels in the Project would be valued as of the
same date.

Additionally, it isg recognized that a common practice in
large metropolitan areas is to have joint trials of several parcels
in an area covered by the same acquisition. This has resulted in
sub stantial savings of time and money, particularly as it relates to
est ablishing land values. The Commission has included within Article
6 of this code a section which will allow the continuance of such
joinmt trials. It is anticipated that to save time, land valuation
clazims in the project could be severed from valuation claims for
impx-ovements on each parcel so that the lang valuation claims could

be tzried together. Thus, land values can be determined without

neeQless repetition.
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Another common criticism offered by the proponents of the
judicial form of acquisition is that by petitioning a court for an
order of condemnation an opportunity is provided for the claimant
who wishes to attack the necessity of the taking, although usually
in practice the court's granting of the petition is perfunctory.

It is the Commission's conclusion however. that the aVailability of
judicial review subsequent to a public hearing which must be conducted
prior to acquisition will satisfy this requirement. The New York

City Administrative Code, while providing for a judgment of condem-
nation, precludes meaningful judicial review of the determination.
Section B15-8.0 refers to the content of the petition to be used by
the city to apply for the judgment of condemnation, and this section
does not require inclusion of the proof of the public uée Oor necessity.
It does require a recitation of the prior actions of the Board of
Estimate or Site Selection Board. It is stated in Section B15-9.0

©of the Administrative Code that the court after satisfying itself

©f adequate notice being givqn to the owners. etec., "shall enter an
order granting the application”. Such langquage hardly appears to
insure the availability of significant judicial review. In other local
Codeg, such as Nassau County's, use of gimilar language to that of

New York City's Administrative Code, apparently with the same resuy 1t.

& ffords little opportunity for judicial review of the condemnor's
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determination. The judicial review available ig perfunctory at besgt
Nonetheless, in an attempt to alleviate the concern expressed by the-
proponents of judicial review, the Commission has adopted a modifieq
form of édministrative appropriation which woulgd permit. in non-state
takings, the application for a judicial order before filing of the
map of acquisition. It is the Commission's conclusion that by
proceeding in this manner the visualized benefits of both the admini-
strative taking and the judicial approach can be quaranteed and
included within one Proceeding without significantly affecting

uniformity.
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ARTICLE 5. Special procedure for claims under $5, 000

In its 1971 Report the Commission endorsed the establishment
of an optional small clains procedure. Under the original recommen-
dation a small claim was defined as a claim where the total demand
is $50,000 or less and the difference between the offer of the
condemnor and the condemnee's demand is $5,000 or less. The Commission
has modified this recommendation since it could have encompassed
claims that were too large in dollar amount. 1n its place the
Commission has substituted a special procedure patterned after the
small claims procedure found in the Uniform City Court Act. It is
apparent that a claim for damages which is less than $5.000 is
uneconomical to try under normal trial procedures since legal and
appraisal fees would take too large a portion of the eventual award
(often over 50%). When faced with this choice the property owner
is frequently forced to accept the condemnor's offer.

Ag depicted in the 1971 Report, the condemnee's bitterness
at being placed in such a situation, with no apparent relief, was all
oo evident at the Commission's hearings. Because economi;: considera-
tions, including appraisers' and attorneys! fees took such a large
Percentage of the award on small claims, participants pleaded for
&n alternative procedure which would restore public confidence and

1ngtill a genuine belief that the system was fair and "just compenssation"

am obtainable goal.
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The Commission's recommendation for a special procedure for
claimsg under 55,000 would mean that under the auspices of the court,
and in an informal atmosphere, the property owner would be able to
present information that he feels reflects a higher value than the
amount of the condemnor's offer. The property owner at his option
would be permitted to appear without the assistance of an attorney
or appraiser and is not faced with stringent rules of evidence asg
required in a normal trial. The right to appeal would still be
available to both parties but on the sole ground that substantial
Justice has not been done between the Parties according to the rules
and principles of substantive law.

In summary, the procedure outlined by Article 5 would result
in a final determination with a limited right to appeal as described
@bove. The elimination of such cases from normal trial calendars
will do much to speed disposition of eminent domain matters vet

Tegserve to all condemnees the right to have a judicial determination

Of their claims at reasonable expense.
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ARTICLE 6. Procedure for determining just compensation

This article places jurisdiction for ail acquisitions of
property appearing in the name of the people of the State of New
York in the Court of Claims and for all non-state takings‘in Supreme

Court. This article also eliminates Commissions of Condemnation.

Personal Services

Additionally, a regquirement of personal service of the
notice of acquisition is established. This recommendation is
based simply on the concept of fairness. If a person's pProperty 1is
taken not through any fault or action of his own, but by the
fortuitous circumstances of its location, the notice of such an act
should be personally served, if at‘all possible. To expect a
property owner to read the legal notices in the localities official
papers to see if hig property has been taken is a grossly unfair

burden. It is felt that a condemnee should be entitled to be

Ppersonally notified.

Disclosure

As stated in the Commission's 1971 Report there is a
iscernible trend in New York eminent domain cases toward requiring
Jreater disclosure through the use of pre-trial discovery. This has
I>een accomplished in part by judicial opinion and the adoption of

Twre liberal discovery rules both by "statute" and through "rules" .-
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One reason for the increase in the use of discovery methods
has been the realization that the condemnor not only has greater
economic power than the condemnee but that it also can control the
timing of the proceeding.

The courts have clearly stated that information exchange, such
as appfaisals, results in a better prepared Presentation at the
trial, particularly the cross-examination of experts. This has
aided in reducing the length of trials gince counsel are better
prepared. In addition, it has enabled the courts to reduce their
cal endars by forcing the preparation and filing of the expert
appraisals at an early date.

A significant departure from current pPractices are the
recommendations for pre-trial stipulations and conferences. Both
recomnendations will result in making an eminent domain proceeding
more compatible with practice in other types of litigation. Use of
these practices will enlarge the scope of disclosure and aid signifi-
cant-ly in increasing the possibility of settlement.

Their use should be of great assistance in reducing actual
trial time by eliminating the need to prove and introduce exhibits
that will not be subject to objection and to further define and
Narr ow the contested issues. While the rules vary in each judicial

depaxtment to 2 minor degree, the intent of full disclosure prior to
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trial should be accomplished by this article. Additionally, the
Court of Claims and the courts of the various departments are
pgrmitted to continue rules which they feel have worked well. Full
uge of modernized disclosure pProcedures as get forth in the CPLR
will be available to aid in the prompt disposition of eminent domain

matters. There is also a provision allowing joint trials of all

parcels in a project.
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ARTICLE 7. Miscellaneous provisions.

This article codifies the rules regarding intereat suspension
and certain-costs. It also, for purposes of uniformity, applies the
Civil Practice Law & Rules to all areas of practice and procedure,
except in those instancea where other procedure is specifically

provided by this act or laws or rules governing or adopted by the

appropriate court.

Judicial Review

The Commission is Presently conducting a further review of
the current procedure which requires appellants from the First and
Second Departments (the metropolitan New York area) to prosecute
appeals of a Court of Claims® judgment to the Third Department of
the New York State Supreme Court, Appellate Division, located in
Albany. The Commission is aware that this has been regquired becaus e
©f the heavy case load imposed upeon the First and Second Departments.
Yionetheless, the Commission, also aware of the increased inconveni ence
and expense a claimant incurs as a result of having to send an attorney
several hundred miles to argue an appeal, recommended in its 1971
Report that appeals from the trial court's decision should be takerx to

the department of the Appellate Division of the New York State Supxeme

Court in which the property is situated. However, while the
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Commission continues to endorse its determination that both questions
of law and fact should be reviewable in the Appellate Division,
additional time is required to determine the effect the proposals
of the Temporary Commission on the New York State Court System would
have on our recommendation that appellate division appeals should
be in the department where the property is located.

Finally, the Commission has modified its recommendation on
appeals to the Court of Appeals and has concluded that they should

be pursuant to the requirements of the CPLR.

CONCLUSION

Based upon all the concepts embodied in the proposed
Eminent Domain Procedure Act, the Commission believes that the
Act represents a distinct improvement over the current practices
and procedures utilized in the area of eminent domain law. The Act
would benefit both condemnors and condemnees alike, and provide
a falr and expeditious determination for property taken. Accordingly,

the Commission recommends the passage of the Eminent Domain Procedure

Act.
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